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Whose staunch loyalty has not failed me 
through all the months and years it has taken 
to complete this book. 


“You, my son, were designed for a good man 
rather than a great one. You will become great 
through honesty and integrity. Above all things 
trust in God with a pure heart fervently.” 


From a letter written to Samuel J. Elder 
by his mother, when he was a senior 
at Yale. March 9, 1878. 
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FOREWORD 


I have asked myself whether it is the knowledge 
of the delightful qualities of Sam Elder and the 
kindly friendship between us during the later years 
of his life that make me regard this book so highly. 
These of course have something to do with it, but if 
I had not known him at all, I should think this picture 
of him and his life admirably done by his daughter. It 
brings out her father’s exceptional qualities of mind 
and heart and soul, and traces in a convincing way the 
traits he inherited and their ultimate development in 
his character as a man through the fortunate influence 
of his wonderful mother, the wise advice of a paternal 
uncle and the discipline of his environment and the 
obstacles which he had to overcome. 

His mother was one of a large family, born and 
brought up in Maine. Her father was a stern man of 
Scottish descent, not especially successful, but rigor- 
ous in his dealing with his family and most insistent 
on religious observance. When his mother left her 
family as a young girl to seek her fortune in Massa- 
chusetts, her older sister said to her, “Be a good girl, 
Debby, and think o’ dyin’,” a view of life that reflected 
the public opinion in the family which her father had 
instilled. 

Sam’s father, James Elder, was a handsome, ad- 
venturous sailor. He was moody, introspective, but 
generous and efficient. He was the pride of a family 


Xii FOREWORD 


of Scottish descent, settled in Maryland, and who, 
much against the advice of his older brother Samuel, 
persisted in a seafaring life, although he had humor 
enough to note the hardships, the dullness and the un- 
satisfactory fate of a sailor in the coastwise trade. He 
met his future wife, Deborah Keen, in Boston, and 
married her at Nashua, New Hampshire, in August, 
1848. She was then twenty-seven years old, and he 
forty-six. The port from which he sailed most often 
was Providence, Rhode Island. They therefore set- 
tled in the town of Hope in that state, and Sam was 
born there in January, 1850. In January, 1851, 
James sailed from Providence and touched at New 
York, and was never seen alive afterwards. The vessel 
left New York without him, and his body was found 
in New York harbor, murdered probably to secure 
the money which he was bringing to the vessel for use 
on the trip. In this situation, and after consulting by 
correspondence with her brother-in-law, Samuel, who 
had procured the body of her husband and buried it 
in a Baltimore graveyard, Mrs. Elder moved to Law- 
rence, Massachusetts, where she obtained the position 
as the keeper of a boarding house under the authority 
of the Pacific Mills Corporation. There she lived for 
ten years, acquiring the reputation of maintaining the 
best establishment of a number sustained by the Cor- 
poration. 

Sam was a red-headed little boy, not robust, but 
evidently quite active. He fitted for college, so far as 
he had school trainmg for that purpose, at the pri- 
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mary, intermediate and high schools of the town. His 
uncle was a constant adviser of his mother and a regu- 
lar correspondent, and always sent, when he wrote, a 
ten dollar bill for Sam, accompanying it with the 
homeliest and wisest advice. He was anxious to induce 
Sam not to become a sailor as his father had been, and 
though Sam’s taste led him into taking several voy- 
ages before the mast in his vacations and more than 
once brought him into serious danger of shipwreck, he 
did not adopt the paternal calling. As a little boy Sam 
sold papers and as he grew older he became a collector 
of the bills of physicians in Lawrence, and was so ear- 
nest and successful in this that he had accumulated, at 
the time he went to college, $1,200. With the intensity 
of his nature, Sam found it difficult to control himself, 
but the influence of his mother and his love for her 
effected a permanent restraint upon him. She was a 
sincerely religious woman, not hidebound, not ex- 
treme, but gentle and persuasive, and possessed Sam 
of the religious faith which remained with him 
through life. The study of the relation between the 
mother and the son, as shown in her letters, and the 
sweet wisdom of her opinions, is good to note. But 
for her influence, one cannot be sure what the moody 
introspection and intermittent tendency to depression 
inherited from his father, accompanied by his own ill 
health, would have made of Sam’s career. 

After leaving the high school, Sam concluded to go 
west for his health and live for a time in the woods of 
Minnesota at the home of a sister of his mother. There 
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he spent eight months hunting and fishing, and 
gained eighteen pounds in weight and much more in 
strength. Sam’s uncle Samuel died in 1866 and left 
him $3,000, and with this and the $1,200 which he had 
accumulated he decided to go to college. After much 
discussion with friends, especially with one friend who 
had gone to Harvard, he selected Yale, because he 
thought it was less expensive, and also because of the 
Unitarian tendency at the older institution. To a Yale 
man the account of his life between 1869, when he 
entered, and 1878, when he graduated, is full of the 
most familiar details. Sam was older than his class- 
mates, being nearly twenty when he entered. With his 
serious purpose and his religious bent, it is not sur- 
prising that he entered Gamma Nu, then one of the 
three Freshman societies, and although it was looked 
upon with contempt and attacked with ridicule by the 
members of the other societies, it was the only one that 
gave any real benefit to its members and cultivated in 
them practice in debate. Sam became president of 
Gamma Nu. Before coming to college, Sam had de- 
veloped a stocky frame and had become quite a good 
baseball player, and this of course won him recogni- 
tion on the athletic field during Freshman year, and 
he was made captain of the Freshman nine. His care- 
ful mother, while happy in these early successes, 
warned him against the assumption of too great au- 
thority in Gamma Nu, or too great pride as baseball 
captain. 

Sam was retiring, modest, but had a most attractive 
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smile and manner, an inheritance from his father. He 
made warm friends easily. He was ambitious to suc- 
ceed in literary, speaking and debating contests, and 
won his share of prizes, although often cast down by 
defeat. His letters from college to his mother were 
lost, but her letters were preserved, and, as his daugh- 
ter says, they are more valuable in helping to follow 
Sam’s course than his letters would have been, because 
they reflect her wise interpretation of his changing 
moods, and show the encouragement he needed in his 
disappointments and the wise restraint of elation in 
his success. Sam was at times hard up for money, and 
he became a reporter of college athletics on a New 
Haven paper and the New York Herald. He had 
won his way into good associations in his class and had 
acquired the affection and respect of its best men, so 
that his Yale fellowship became one of the most in- 
spiring elements of his life. Bad health affected him 
much in his later college years and he became utterly 
discouraged as to his ability to use his mind and make 
a career for himself. There was presented to him the 
possibility of going into the ministry, of studying law 
or of going into the paint business in Baltimore, where 
one of his relatives carried the business on. He went 
to New York and entered Columbia University Law 
School while he was waiting for the opening of the 
business opportunity. He attempted teaching, but it 
was at a time, after the panic of 1873, when positions 
were difficult to get and compensation was most un- 
satisfactory. The bad times prevented his going into 
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business. He finally went to Boston and there secured 
a place at five dollars a week in a lawyer’s office, in 
which he afterwards became a partner. Meantime he 
had by unfortunate speculation lost the money which 
had been left him by his uncle. He pieced out his ex- 
penses of living by teaching at a night school, and 
studied law as well as he could under such conditions. 
He was admitted to the Bar in June of 1875, and soon 
after became engaged to Miss Lilla S. Thomas, a 
graduate of Vassar, who lived at Hastings-on-the- 
Hudson, and whom he met in Boston. The estate of 
Miss Thomas’s mother had suddenly become much re- 
duced by the mismanagement of her lawyer. The two 
young people, nevertheless, courageously concluded 
to get married in 1876, with a doubtful prospect of 
earning an income sufficient to live on. Sam’s mar- 
riage was his most fortunate step. The couple were 
lovers all their lives. 

The first year of practice produced only $600 to 
pay living expenses. Under the spur of necessity and 
the courage of youth, however, Sam’s energy, his ear- 
nestness in the service of his clients and his careful at- 
tention to their business, won their confidence, and 
gradually enlarged his reputation. After a hard fight 
for ten years, business flowed in upon him, and he 
rapidly won his way to a position as a leader of the 
Bar. He became a member of the Legislature for one 
session, which added to his acquaintance and his ex- 
perience and subsequently gave him much employ- 
ment in arguments made before the committees of 
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that body. Though Sam’s mother had cautioned him 
that he was not brilliant or a genius, he proved to have 
the infinite pains that is said to constitute genius. He 
had happy facility of speech, great power of applica- 
tion to make thorough preparation, a deep knowledge 
of, and sympathy with, human nature, an infinite 
sense of and love of humor, a strong imitative gift and 
the utmost sincerity of modest manner and frank ex- 
pression. He had an unending fund of stories, with a 
quickness in apt use of them to give point to his argu- 
ment. He loved the drama of court trials, and while 
he was anxious and willing to make the most thorough 
preparation in the law, and was always equipped in 
this regard, the field in which he felt at home and in 
which all his intellectual powers were roused was the 
contest before the jury. By common consent there was 
no man at the New England Bar who was more formi- 
dable as a trial advocate than he. He had the power of 
simple, direct examination and cross-examination, of 
inviting by his manner the confidence of the witness 
whether for his side or the other, of bringing out what 
he desired, and what was vastly more difficult, of not 
bringing out any more than he wished to. His manner, 
his smile, his affirmative sympathy with everybody 
and his modesty won the friendship not only of the 
court but of the jury and of the witnesses. There are 
some lawyers who deem it their duty, in order to earn 
the approval of their client, to antagonize everyone 
in the court-room, on the theory that all are engaged 
in a conspiracy against their client. There are others 
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who, though not such human burrs, lose their tempers 
and yield to the temptation to impute wrong motives 
to all evidence and arguments against them. Sam had 
the capacity for making everyone connected with the 
case, except the opposing party, so friendly to him as 
to hope that the case might go his way. His power as 
an advocate and his success as such, and his love of the 
trial took away ambition on his part for judicial life, 
although opportunity offered. He knew where his 
preéminence was and preferred that field. He figured 
in many great cases. His life indeed was much like 
that of a successful English barrister, and this ac- 
count which his daughter, with the aid of his former 
partners, has given of his life at the Bar, resembles 
more the interesting stories of great English advo- 
cates than the lives of most American lawyers, how- 
ever successful. The Eastman murder trial, the litiga- 
tions of Mrs. Eddy and the Wentworth will were 
notable instances in Mr. Elder’s practice. The dra- 
matic character and the frequent humor in his cases 
make the story of his forensic career most engaging. 

Chance threw him into litigation over the playright 
and copyright field, and he became expert and an 
authority in a branch of the law in which there was 
some confusion and obscurity. It gave him a public- 
spirited interest in proper copyright legislation, and 
he made noteworthy and successful effort to give us a 
new Congressional statute which made for justice and 
prevented international pirating of literary property. 

Probably the greatest cause, because of its public 
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character, in which Sam Elder was engaged, was the 
Atlantic Fisheries case, in which he was associated for 
the Government of the United States with Elihu 
Root, George Turner, Charles B. Warren and Rob- 
ert Lansing. The case was a most important one and 
involved issues with respect to the rights of our fisher- 
men in fisheries near Newfoundland. Mr. Elder had 
been fortunate enough in the distribution of subjects 
for argument to have assigned to him those questions 
in respect to which the United States won the judg- 
ment of the court. He added to his reputation in this 
ditigation. It fitly crowned his professional career. 
Mr. Elder was a strong Republican by conviction 
and believed in the organization and maintenance of 
parties as essential to the working out of popular gov- 
ernment and giving it effective operation. He never 
desired office but often took part in party conventions 
and party campaigns, and his power of advocacy and 
his standing made him most sought for in the political 
contests of the day. He followed closely the issues be- 
tween the parties. He felt deeply his sense of respon- 
sibility as a citizen. He loved also to help any non- 
political cause that appealed to him, and he gave much 
of his strength and indeed wore himself much in re- 
sponse to calls of this kind. These disinterested labors 
endeared him to the many who knew him and he ac- 
quired a position in the community greatly to be en- 
vied, because of his broadly catholic sympathies and 
effective influence. His personal qualities made him 
a circle of friends who were tied to him with hooks of 
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steel. His Yale associations were tender and constant 
and insistent. His family life, with his wife, three 
daughters and a son, was sweet in every way. He did 
not expect to live to be fifty. His loving life’s com- 
panion left him ten years before he went. He died 
when he was sixty-eight. The whole community felt 
the loss of him as a personal friend, and those who 
were intimate with him knew that a great life had 
gone out. But the sweetness of the flavor of his 
memory will remain for many years, until all those 
who were privileged to know him have passed away. 

The story as his daughter tells it is charming, and 
I felicitate her on her manner of setting it forth. I feel 
under an obligation to her for enabling me to read it, 
and I am sure that others who have that privilege will 
feel as I do. She has given us a fair but loving picture 
of a man whose life illustrates the possibilities and op- 
portunities of a New England youth with religious 
home training and conscience and self-discipline, with 
excellent mental capacity, with literary taste and cul- 
tural tendencies, with the spur of necessity, and cour- 
age to give hostages to fortune in a wife and family. 
He thereafter so shaped himself and his career as to 
deserve Horace’s description of a man “teres atque 
rotundus.” As long as American birth, inheritance 
and environment shall continue to produce in our 
great communities leaders of men with the power and 
spirit of Samuel Elder, our country is safe. 


Wo. H. Tarr 
July 4th, 1925. 


THE LIFE OF SAMUEL J. ELDER 


CHAPTER I 
HIS FATHER 


I 


NE Sunday morning after church, in the year 
() 1847, Deborah Keen and a friend whom she 

was visiting in Boston were walking down 
Washington Street. They had almost reached the old 
State House when, looking across the way, they saw 
a man about forty-five years of age sauntering up 
the opposite side of the street. He was dressed in fine 
clothes, broadcloth, white linen ruffles—in short, a 
sailor ashore rigged up in his best. Deborah Keen 
clutched the arm of her friend and said, ““Who is that 
man?” “That is Captain Elder,” the friend replied. 

Captain James Elder and Deborah Keen met at the 
home of this friend that afternoon, and on the eighth 
day of August, 1848, were married in Nashua, New 
Hampshire. She was twenty-seven years old and came 
from Camden, Maine; James Elder was forty-six, had 
never married, and belonged to a family of Elders liv- 
ing in Baltimore, Maryland. 

One of the chief ports of the coastwise trade of the 
United States was Providence, Rhode Island, and 
James Elder sailed more often from this port than 
from any other. Seventeen miles from Providence, in 
the village of Hope, he and his wife established their 
home, and there, on the fourth day of January, 1850, 
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their only child was born, a son, Samuel James Elder. 
They named him Samuel for his father’s older brother, 
who was a quaint, middle-aged bachelor with a pros- 
perous flour business in Baltimore. 

On the morning of September 6, 1850, when his 
little son was eight months old, James Elder set out 
from his home to walk to “Providence City,” and, in 
the evening, he wrote to his wife, telling her how hot 
the walk had been, and saying, “although the streets 
are crowded with people, still it appears to me dull, 
dull, very dull.” He closed his letter with, “Write so 
that I may get it on Sunday—by tomorrow afternoon 
mail.”’ She never saw or heard from him again. It was 
learned afterward that from Providence he shipped 
with a Mr. Potter as master or first mate on board a 
vessel whose first port of call was New York. From 
there, at dawn, one day in November, the vessel sailed 
without him, the other officers thinking him aboard. 
Some time after, a body was found in New York 
harbor and identified as that of James Elder. It was 
supposed that he had been murdered by one of the 
crew as he returned to his vessel with money from the 
bank or the ship-owner, that he had been robbed, and 
the body thrown into the river. 

During the weeks of uncertainty after it became 
known that James had not sailed with his vessel, and 
while the identity of the recovered body was still un- 
determined, there was an exchange of letters between 
Deborah Elder and her brother-in-law, Samuel Elder 
of Baltimore. Finally she received this sad and con- 
clusive word from him: 
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Balt® 25 Jan’y 1851. 
Dear Madam, 

Your favour of the 17 Inst. came duly to hand 

. . as respects the fate of James I now have no doubt, 
as I wrote to a friend in New York since I wrote to 
you and he went to the Coroner and he gave him a 
Discription of the person Sandy Hair and Somewhat 
Bald about 5 feet 8 inches high which Coresponds with 
his appearance when his niece Margaret saw him in 
New York Some 3 years ago in Consequence of all 
this and the letters found on him I Wrote to the Same 
friend to have him taken up and forward his remains 
to this place he has done So and his body (as we take 
for granted) . . . arrivedhere. . . on thursday night 
last and yesterday we had him Buried in Green Mount 
Cemetery along side of his Mothers remains. 

I take it for Granted that you and the Little Boy 
Samuel are both in good health although you did not 
name him in your last, please Say to him that although 
he may not now understand you that his Unkle Sam 
Says that he must be a good boy and if he is Spared to 
grow up be a Comfort to his mother and an honour to 
him whose name he has, Our Friends all Send their 
respects to you and Sympathise much with you as 
James was the youngest & consequently a great fa- 
vourite, let me hear from you often 

With much respect 
I Remain Yours 
SAMUEL ELDER 
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Thus life began for the “Little Boy Samuel”; and | 
this was the legacy of the sea and its tragedy which his 
father left to him. He grew up nurtured in the memory 
of it by the steadfast courage of his mother and the 
succor of old “Unkle Sam.” 


II 


ON my desk, as I sit writing this story of the marriage 
of my grandparents and the birth of my father more 
than seventy-five years ago, there lie two parcels of 
neatly folded old papers: one contains letters written 
by the Baltimore family to Captain James Elder as 
he sailed from port to port up and down the Atlantic 
seaboard; the other is a packet of verses. The letters 
are tender, chiding, and with a home welcome in every 
one, for he was adored by all his Baltimore relatives. 
But his letters home were few, and the long silences 
often left the family anxious. “You do not Know,” 
wrote his brother Samuel to him in 1837, “the Satis- 
faction it gave me, as well as all your Connections and 
Friends, Perticularly Sister Mary, to hear that you 
were alive and well. We have not had a scrape of a 
Pen from you Since yours of the Ist July 1836 from 
Pictou, N.S. I must say that I began to fear that you 
had been Summoned to Appear at that Bar from 
whence no Traveller returns, or that you had forgot 
you had any Friends here.” 

Samuel Elder, the flour merchant, was the head of 
this Scotch-Presbyterian family of Baltimore. He 
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had made himself foster-father to James and to an 
appalling number of dependent kinsfolk—widows, 
orphaned children and lonely invalids—whom he 
gathered in succession, in the time of their need, under 
his comfortable roof. But while there was comfort and 
protection afforded in the Baltimore home, there was 
also the surfeiting of these satisfactions—ledgers and 
piety, stuffy parlors and too many Elders. One is 
made restless by them even in the letters. James, the 
young brother, was moody, rebellious, independent, 
handsome, impractical and eager for adventure; so 
he went to sea and Samuel never could be reconciled 
to it. “I hope you will never become fond of a Sea 
life,” he wrote to his little nephew, Sam Elder, many 
years afterwards, “it is one of the poorest and hardest 
Lives in the World, not one in twenty ever gets up 
in it.” And his letters to James, full of solicitous and 
brotherly affection, are disturbed by his lack of relish 
for that race of men, thriftless and capricious, who 
prefer the sea’s vast uncertainties to security. “It 
gives me Sincere pleasure to hear that you have not 
Squandered your Money a way in the Manner that I 
Supposed, Still I am Very Sorry to hear that you have 
not Learned by sad Ewperience more wisdom than to 
Loan your money to anyone. Why do you not place 
it in Some Savings Bank or with Some one that you 
know there will be no risque or when you are agoing 
to Sail if you have but $20 you could get a check from 
Some of the Banks where you are and send it on to 
me, it Shall always be at your Command. You may 
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rest assured that as Long as you Continue to Lend to 
Tom, Dick and Harry you will be sure to Loose it, 
and this Kind of People Cannot befriend you when 
you are in need, the Lefs acquaintance you have with 
Such the Better.” 

Although James did not make many replies to these 
numerous letters, he had a talent for writing which 
was recognized by his friends and the Baltimore 
family. An invalid niece, Margaret, whom Samuel 
looked after, was devoted to her “dearly loved uncle” 
James, and wrote him many charming letters. In one 
she makes a shy appeal that he “confer a great favour” 
on her, ‘“‘and that is to write me a report for a Society 
for the Relief of Indigent Sick, something that will 
be Scriptural”; and a friend in Providence sent James 
a request that he write “a few lines to put on Sarah 
Jane’s grave-stone. . . . We thought you would know 
just what she would need on it.” The letters refer to 
articles which he wrote for sailors’ magazines and in 
the packet of verse already mentioned there are thirty 
or forty poems which James wrote when he was at sea. 
On the whole his verses are poor. There is a great deal 
of morbid sentimentality in them, as we may see by 
such titles as The Death of a Young Girl, The Drunk- 
ard’s Lament, Human Folly, The Departed, and She 
Clung to Him. A few are of a better character, A 
Whale Song, My Native Land, Music, 

By far the most interesting records of my grand- 
father’s life as a sailor are two old sea journals which 
he wrote when he was first mate during a couple of 
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long voyages. After the usual nautical work, entering 
winds and courses, the latitude and longitude of the 
ship, what sail they made and the incidents of the 
day, there are long entries under the title “Remarks,” 
which often are entertaining reading. 

An entry during a voyage from Providence, Rhode 
Island, to Trinidad in the West Indies, gives an ironic 
commentary on the joys of the sea-faring life. The 
vessel was beating up the Georgia coast: 


December 26, 1841. This day commences with very 
cold unpleasant weather the sea rugged and the water 
quite cool. Any man who would not sell a good New 
England farm and leave an amiable and beautiful wife 
and two lovely, interesting children to go to sea is an 
Idiot or at least he cannot know the many pleasures 
I have enjoyed this morning watch. But for the bene- 
fit of such I will enumerate a few of the comforts: the 
wind blowing 3/4 of a gale, the spray flying fore and 
aft, rigging all wet and compelled to make very short 
tacks for fear of the breakers which we can distinctly 
hear on every inshore tack, and lastly the superlative 
of all being wet through and no clothes to shift in nor 
any fire to dry the ones upon your back. I might name 
many others but I think these will be sufficient to sat- 
isfy the most skeptical as to the pleasures of a sea- 
faring life. . . . This morning I had occasion to re- 
mind the men several times that it was the Sabbath 
and that I did not wish them to do any labor except 
what was actually necessary to work the Brig, but still 
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withal my friendly admonitions for the strict ob- 
servance of the Sabbath each one was actively em- 
ployed between each and every tack (when they could, 
if they had pleased, been idle) slapping their hands 
and stamping their feet to warm them. 


Thus the banter of First Mate Elder diverted the 
half-frozen crew of the little brig Victory. The Vic- 
tory had just delivered a cargo of freight from Provi- 
dence at Savannah; she was proceeding thence to a 
little river port of Georgia, where she was to take on 
board a load of pine lumber and red oak staves for 
merchants in “the port of Espania, Island of Trini- 
dad.” From Trinidad, with a ballast of rocks, she re- 
turned to Savannah for a shipment of cotton for the 
North. 

While his vessel lay in Savannah, the first mate 
decided to go to church one Sunday morning. The 
journal describes the adventure: 


March 27, 1842. This day commences with rather 
cloudy weather and a strong breeze from the south- 
ward. Washed off the decks and then knocked off it 
being the Sabbath morning. During the forenoon I 
rigged my honorable self and proceeded upon a “Man- 
o War” cruise, that is anywhere and back again. 
After gaining the top of the “bluff” (a high bank of 
sand) I steered south until I fell in with the good and 
substantial ship called the “Sailor Bethel Church.” 
I immediately clewed up my top gallant sails, hauled 
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up my courses and having had the wind on my star- 
board quarter I braced up the fore and mizzen topsail 
yards, put my helm down, rounded too and let my 
main topsail come aback. Succeeded in getting a good 
observation of her as she was fast anchored, and hear- 
ing the pilot’s voice aboard, I filled away my main 
topsail, checked in the weather braces and stood for 
her keeping a little to windward so as to be sure to 
fetch at 11.20 o’clock, clewed up the main and mizzen 
topsails hauled down my jib and foretopmast stay- 
sail, put my helm down and rounded too, letting go 
my best bower anchor in a fine easy berth directly 
opposite where the pilot stood. Almost immediately 
after I come too he opened that invaluable chart and 
book of sailing directions (known by the name of the 
bible) from which he read some valuable and impor- 
tant instructions as to the courses we should steer to 
avoid the many dangers of a voyage o’er the pre- 
carious ocean of this life. I listened attentively and 
when he got through I hove up, made sail and returned 
to my former anchoring ground. 


However entertaining these single entries may be, 
it is only by reading the entire journal that one gets 
the feeling of the long days at sea; or realizes the 
manner in which sun, wind, clouds, stars, and the ocean 
are the very substance of a sailor’s life; or sees the pic- 
ture of the activity of the busy days in port, the ma- 
noeuvring of the vessel in order to discharge and ship 
cargo to the best advantage, the refitting of spars, 
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masts, and sails, the painting of the ship, the handling 
of the crew always eager to go ashore, the responsi- 
bility of accounting for a cargo and of dealing with 
foreign merchants and officials. 

While waiting at Savannah, on this same return 
voyage from the West Indies, James Elder was made 
captain. “This day commences with fine weather,” he 
wrote in his journal on the fourth of April, 1842. “I 
just now see our consignee, Mr. S. A. Condy, and he 
informs me that there will be some cotton (say 40 
Bales) down about noon. This day I have been pro- 
moted to the Captain’s berth of this same Brig.” 
Whether or not it was his first post of command is not 
known. “Had a Mr. Chase come on board as Chief 
Mate. The Brig register and other papers has this day 
been delivered into my hands. So much for promo- 
tion.” Laconic as these words are, they do not hide the 
fact that Captain Elder found promotion to the new 
berth very gratifying. 

None of these old records reveals anything hie 
suggests that James Elder ever crossed the Atlantic. 
Yet his voyages were as long and the perils as great 
as those in the European trade. In one of the journals 
he says that he has “crossed the equator eighteen 
times on the east side of America,” and we know that 
he was on the California coast. In a book entitled The 
Old Merchant Marine, Ralph D. Paine, the author, 
says: “This coastwise trade may lack the romance of. 
the old school of the square-rigged ship in the ‘Roar- 
ing Forties’ but it has always been the more perilous 
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and exacting. Its seamen suffer hardships unknown 
elsewhere for they have to endure winters of intense 
cold and heavy gales and they are always in risk of 
stranding or being driven ashore.” 


III 


Tus is the man then, and this the rugged, active life 
standing just behind Samuel James Elder. In spite of 
his hard-working, outdoor life, James Elder was a 
complex person, moody, introspective, of intellectual 
tastes, often intolerant, and a man who did not get on 
any too well with his fellows. “It appears to me some- 
times,’ he wrote on a melancholy day, “that it is im- 
possible for men to commit so many errors or feel so 
little interest from want of knowledge or ignorance, 
but that it must be the effect of malicious disposition 
endeavoring to be as contrary as possible.” 

He was a good workman and as first mate kept his 
vessel well. The beautifully written log-book, the neat- 
ness of the exquisitely folded correspondence with 
heading of name and date, the descriptions of the work 
done on board, all attest to this. Moreover, he did not 
scorn to turn his own hand to anything, “I have this 
day stood cook, and feel highly flattered that all fore 
and aft appear to approve the style.” He was hardy, 
daring, ironical, stormy. For some unexplained reason 
the harbor-master of Savannah had come down to his 
vessel just as she was casting off for the West Indies, 
had whipped out a couple of pistols, and demanded the 
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steward. But James gave him “No, a nice positive 
little NO.” Whereupon the harbor-master “did not 
think it advisable” to make use of his pistols, and 
“went as he came, after all his threats and bragga- 
docio-ism.” The beauty of the ocean and the night 
were part of James Elder, and tenderness he knew, 
and perhaps a little of religious faith. Pity swept over 
him at sight of the slaves at St. Thomas. He was gen- 
erous with money and often showed sincere kindness 
to members of his crew. , 

And so, although my grandfather accumulated no 
wealth, left no distinguished name or example of great 
character, there was this story of a sailor’s life to stir 
the imagination and ambition of a boy. “My father 
was a Captain,” little Sam would cry out to his friends 
at play in his yard, when each one, boylike, had his 
boast. 


CHAPTER II 
BOYHOOD 


I 


EFORE that final word came from Samuel 

B Elder putting an end to the thought that her 

husband might still be alive, Deborah Elder, 

with her baby son, had left Hope, Rhode Island, to 
go to visit friends of her girlhood in Lowell. . 

Soon after the letter reached her, she went from 
Lowell to Lawrence and there bought out one of the 
boarding-houses where employees of the Pacific Mills 
lived. These boarding-houses were admirably super- 
vised by the Pacific Mills Corporation itself; indeed, 
it was quite an honor to be accepted by the corpora- 
tion as a person suitable to own and to manage one of 
these homes. Samuel Elder had helped her. “If you 
thought it would be to your advantage,” he wrote, “to 
buy out the concern that you mention or any other I 
would Loan you the One Hundred Dollars you name 
to be returned when you had no use for it and not be- 
fore.” 

The Lawrence Directory for 1852 shows my grand- 
mother established at No. 1 Pacific Block. The house 
faced a canal bordered by fine trees. The mills were 
beyond on the opposite bank. Here she lived until 
1860, keeping the boarding-house, working hard, and, 
by the most careful economy, making a living of which 
she was justifiably proud. “I am glad to hear that you 
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have been able to make both ends meet so far,” wrote 
Samuel Elder at the end of the first year, “it is more 
than maney do here. I presume you made a Small 
Mistake in the figures that [you] put down as the 
amount Recd. up to 1 Octo. You Say it was $9600, I 
presume you put One 0 too maney. I am glad to hear 
that you have the reputation of keeping the Most 
‘Fashionable’ and I hope one of the Best Conducted 
houses in the Village.” 

My grandmother was an exceptional cook and a 
quiet, steady worker besides. A report must have gone 
abroad that she could be depended upon. In my mind 
lies a picture of what she was like in those days, a 
picture which she herself sketched in outline many 
years afterwards. In it she stands in her comfortable 
kitchen with the sun streaming in through the win- 
dows. In front of her is a table, spotlessly white, on 
which she is making pies. Beside the pies, to the right, 
lies an open book—a volume of Shakespeare’s plays— 
she is learning passages from it by heart. She told 
us once that she had memorized in this way the en- 
tire first canto of The Lady of the Lake. Sometimes 
she would repeat parts of it for us. Her voice was low 
and penetrating, and there was rhythm, precision and 
beauty in her quiet enunciation. 

One thing lacking in her education was one of the 
greatest deprivations of her life: she had never learned 
to dance. “I could have danced,” she would say ; “some- 
times, as I walked, it seemed to me that I must be 
flying, for I would not feel my feet touching the 
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ground.” Her laugh was the most contagious one I 
have ever heard. What a part in my father’s boyhood 
it must have played; what comfort and comradeship it 
must have made for them both; what courage! 

It is good to think that these are the impressions she 
has left with us when the conditions of her life were so 
hard. Even her childhood was bleak and meager. One 
of the youngest of a large family of children, she was 
born on a farm which lay just beyond the Camden 
hills. Her father, a stern man of Scotch descent, 
brought up his family in the rigors of parental and 
religious discipline. The Keen children might not 
speak at meals; must spend dreary hours in a barren 
meeting-house every Sabbath. The invariable words 
which an older sister used in farewell give the flavor 
of the home life—“Be a good girl, Debby, and think 
o dyin’ ”! There were endless chores and the young 
girls worked in the fields with the men. Near by, 
the forest was filled with gloom and foreboding. One 
morning, when Deborah had been sent to the spring 
to get water, a big brown bear stood gazing at her from 
the other side; she dropped her little bucket and ran! 

Moreover, her father was not one of those pioneers 
who settled the land, bringing comforts gradually to 
his home, establishing a family-seat where future gen- 
erations would gather. He was a wanderer, forever 
pulling up stakes, dragging his women-folks and chil- 
dren farther and farther into the back-country of dan- 
ger, cold and privation. My grandmother said that she 
believed they had crossed the entire state of Maine in 
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their wanderings. She told a story of the family caval- 
cade crossing a frozen river. Tethered to the back of 
the sled, which was drawn by the two horses and packed 
high with the household belongings, was the cow. Just 
as the procession was nearing the far bank of the river, 
the ice broke, and the sled was pulled out by the horses 
only after a fearful struggle. But the cow, plung- 
ing heavily about in the broken ice, sank and was 
drowned. 

When Deborah was old enough she left home to 
make her own way in the world. An incident of her 
voyage from Rockland to Boston in the sailing vessel 
of an uncle is important because it must have forever 
marked in her heart the perils of the sea. On board the 
vessel was a young boy friend of hers, who, like herself, 
was going to Boston. One day, as both were together 
on deck, a great wave washed him overboard and he 
was drowned. As he sank he lifted one arm above the 
water and waved her farewell. 

Sometime after her arrival in Boston she went up 
to Lowell in a canal-boat, passing through the Mystic 
Lakes and Winchester, where later her son had his 
long and happy family life, and where she, living with 
him, came to the quiet end of her days. 


II 


A BOARDING-HOUSE is by no means an ideal place in 
which to bring up a child, as no doubt Mrs. Elder be- 
gan to realize when her son grew out of his babyhood. 
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So, when she could manage it, she sent him away to 
the country to visit her people. A sister, married and 
living in Camden, took him 'for the summer when he 
was four years old. It may have been this year that, 
making the journey from Boston to Camden alone, 
the latter part of it by stage-coach, he was so very lit- 
tle that a tag was sewed upon his clothes giving his 
name and destination. At the end of this visit the aunt 
wrote to his mother that Sammie had been dreaming 
about her and wanted to go home and—wanted a drum 
she had promised him. “You spoke of my not letting 
him forget you,” she continued; “you need not trouble 
about that for he talks a sight about ‘Mother.’ The 
other morning when he awoke he said, ‘Is Mother 
here, I thought I heard her voice,’ and was very much 
disappointed.” 

The letters from Uncle Samuel came from Balti- 
more with faithful regularity. From every one of 
them there slipped out a generous “Ten Dollar note 
to use as you think best, for the use of Master Samuel 
or otherwise.” At first Mrs. Elder was distressed by 
this kindness, but he reassured her, “I notice what you 
say about Charity. I do not wish you to consider it in 
that light but only as a present from an unkle for the 
comfort of a little Nephew who, I do most Sincerely 
hope and pray, may, if it is the Almighty Will to 
spare him, grow up to be an ornament to his Unkle 
Sam as well as all the rest of his friends on both 
Sides.” Naturally proud and reticent, Mrs. Elder be- 
gan to find great comfort in this opportunity to share 
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her worries and perplexities with someone who was 
interested. We have only his letters to guide us, but, 
from them, it is clear what some of her problems were: 


Baltimore 12 May 1856 
Mrs. D. D. Elder 


Dear Madam 
Yours of the 5” Inst. came duly to hand . . . and 
found us all in Tolerable Health. . . . As to changing 


Master Sam School I am at a Lofs what to say. If 
your Public Schools are as well Conducted having the 
right Kind of Teachers as ours I would prefer his re- 
maining there if not then he ought to be changed. . . . 
Many with us think Public Schools too common I am 
not of this Clafs. I have known many bright and fine 
boys who have got their education in Our Publick 
Schools—as to bad boys You will find them in all 
Schools the only plan is to warn the Tolerable good 
ones Not to Keep Company with the bad. Not that 
they Should Quit their acquaintance but that they. 
Should Not associate with them Speak to them Pleas- 
antly and Pass On just as they would a bad Dog. 

Still you must Judge in this matter not Letting 
pride have anything to do with it, if you think best 
change him. Give my Love to Master Sam and tell 
him his old Unkle Sam is Very Glad to have a good 
report of him. . . . Enclosed please find $10. Two 5 
Dollar notes which use as you think Best. . . . 


With much Respect 


Yours 
SAML ELDER 
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Whatever her motive, his mother decided the next 
year to send him to private school. For the spring term 
of 1857, when he was seven years old, he attended the 
school of a Mr. and Mrs. Blaisdale on Newbury Street. 
Except for this one short experience he went to the 
public schools of Lawrence, fitted in them for college 
and had a very good preparation. 

A few of my father’s old schoolmates still living in 
Lawrence and Judge Arnold Heap, now of Chicago, 
have described how he looked as a little boy, and what 
he was like. He was a freckled, red-headed little fel- 
low with hazel eyes which in that thin little face— 
“cracker-face” he was called—must have been his 
only beauty. How his eyes could blaze with anger, 
grow dark and deep in moments of tension, or twinkle 
with mirth and high spirits! Sam was spare-framed, 
not plump and robust-looking; he was not a rough- 
and-tumble boy. If there was a snow battle he would 
be one of the reserve forces; he never joined in a race 
around the Common. Indeed, he often seemed very 
delicate; he had “habits of quietness,” read a great 
deal and played indoor games. Clearly, these charac- 
teristics lessened the virtue which the old friends of 
his youth have attached to his devotion to a cripple 
boy, Johnnie Cook, who lived in the neighborhood, and 
with whom Sam spent many long hours, playing 
games, doing lessons and reading. 

Sam Elder possessed another trait more difficult to 
employ in its proper place than the virtue of unselfish- 
ness: he had a temper, and once it was aroused, being 
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perfectly fearless, he was a vigorous fighter. Judge 
Heap tells of Sam’s fighting a neighborhood bully, 
bigger than himself, and of how he came off victorious. 
But he tells also a much more unusual story: “Speak- 
ing of Sam Elder’s temper reminds me of his extreme 
and loyal devotion to his wonderful mother. Some- 
times, in the midst of his play, his mother would call 
him into the house to perform some duty required of 
him. The moment he heard her he would cease his ac- 
tivity, rush into the back-yard, throw himself on the 
grass in her presence and seem to struggle with him- 
self to overcome his refusal to obey. She stood grandly 
by, occasionally uttering a gentle reproof at the out- 
burst and then would leave him to return to the house. 
Soon Sam would recover himself and slowly follow 
her. Her gentleness taught him self-control.” 

There is another group of impressions which tell us 
what he was like as a schoolboy. His clothes were most 
exquisitely neat, he was always on time. In the class-. 
room he was modest and gentle. If another boy failed 
he would not give the least sign that he knew the an- 
swer unless he was called upon. Very early he seemed 
to have a dignity far beyond his years. But he strug- 
gled with one very great handicap. He was shy. This 
caused his mother anxiety and she wrote to Uncle Sam 
who replied in his quaint philosophical vein, “I am 
glad to hear that Master Sam learns his Lessons Well, 
he will soon get over his Bashfulness and be able to re- 
cite them freely.” But Miss Marcia Packard, a wise 
and discerning teacher in the Lawrence High School, 
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says that Sam Elder was the shyest boy she ever knew, 
“He would even go several blocks out of his way to 
avoid meeting me in the street, and I wasn’t a formi- 
dable person at all.” She remembers how desperately 
frightened he used to be when he went up to the plat- 
form to give a declamation. He would go up the steps 
trembling, and then, as he turned to face the school, 
would stand silent for a moment, clutching the back 
of his trousers, trying to steady himself before begin- 
ning to speak. Yet he was one of the best speakers in 
the school. 

Sam’s voice was not deep, and he was never oratori- 
cal, says another. He used to give his declamations in 
just his ordinary way of talking. “I remember one 
thing particularly about Sam,” says this old friend, 
“it happened at recess one day in the spring of our sec- 
ond year at High School. It was still too wet to play 
or to sit on the ground. We stood up and walked 
around. It was in the days when we were all reading 
James Fenimore Cooper. Sam Elder, Ed Wade and 
I were walking about at this particular recess time and 
we were talking over the stories we had read. Sam 
said, ‘What do you think of this one?” Then he started 
in to tell a story. He went on while we walked arm in 
arm far up the street. Then we came back to the 
school. The next recess Sam called us over and, Ed on 
one side and I on the other, we started off again, Sam 
going on with the story where he had left off the day 
before. He was making it up. I can’t remember what 
it was about, but it was adventure and history to- 
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gether. But I remember the cool deliberate way he 
told it. His voice never became excited even in the ex- 
citing parts. It was just like a printing press turning 
out words. That story went on for days and days at 
every recess time. The thing that broke it up was the 
coming of spring when the ground dried up enough 
for ball and marbles.” 


III 


Every afternoon when school-was out Sam Elder 
would run down to the depot to meet the afternoon 
train from Boston. There he would find a dozen or 
more other lads like himself, eight to twelve years 
old, each one of whom had his newspaper route. The 
train would pull in, the papers would be thrown out, 
and then there would be a great scrambling and sort- 
ing and the rise and fall of shrill boy-talk. A slender, 
red-headed little fellow, very earnest and eager, would 
gather his papers together and trudge off with them. 
The story my father once told about how he earned 
money as a boy, fascinating enough to hold a large 
family group and their friends one whole winter eve- 
ning, began with the days of this newspaper route. It 
went on to tell of a sad disenchantment which came 
with discharge from work in an express office, because 
his trust in friends had taken the place of a voucher 
for goods he had delivered. And, at last, reaching more 
opulent days, it described how he became a collector of 
bills for several Lawrence physicians. When he went 
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down to Yale College as a freshman, he had in the 
savings bank the amazing sum of twelve hundred 
dollars. It is possible that our memories are at fault 
as to the amount of this sum, yet everything in the old 
records bears out the fact of unusual success in the 
business enterprise of his boyhood. Uncle Sam re- 
marks at the amount of his savings when he was four- 
teen. There is reference to a present of Bible and 
prayer-book from certain employers because he stood 
“so high in their Confidence.” There is a correspond- 
ence with a concern desiring agents for their “Ink 
Compound,” careful lists of doctors’ patients, their 
addresses and amounts owed; admiration in the letters 
of boy friends for his “great business ability”; com- 
ments in his mother’s letters, written to him long be- 
fore he was twenty, on who would and who could not 
“pay on that loan of $50,” or “$100,” or “$200 which 
you made her.” 

Most of the money was made by collecting bills for 
the doctors. For every collection he earned a commis- 
sion ranging from two and a half to ten per cent. 
There are some people whom it is very hard to refuse. 
These are the people who are going to be bitterly dis- 
appointed if things do not go their way, and who will 
make every effort to conceal their disappointment. 
Sam Elder was like that. There is nothing much more 
appealing in this world than a young lad in his teens 
acting the man of business at one’s front door, and it 
is no wonder that such entries as, “October 24, 1866 
To collecting for Dr. Lougee since Apr. 26 . 
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$18.80,” pile up the balance in his account book, until 
we read in amazement, “To interest on seven hundred 
and fifty dollars for six months @ 7 3/10/00. . . 
$27.34.” And he enjoyed the work. The adventure of 
knocking at strange doors and the incalculable turns 
each episode might take were exactly to his mind. 
“Collecting Bills for Doctors,” wrote the older Sam 
Elder to his namesake, “is Rather Rough work, but 
as you say, you See a good deal of Human Nature.” 

In 1860, Mrs. Elder married again. Her second 
husband, Mr. Ezra Marble, was a widower thirteen 
years older than she, with three daughters. Two of 
them were married, and the third, a girl of about six- 
teen, was away at school much of the time. Mr. Marble 
was overseer of the printing-room of the Pacific Mills, 
an inventor and a highly skilled mechanic. The new 
family, boarding-house days now over, moved to that 
part of the Pacific Mills property known as “Over- 
seer’s Block,” and there, in April of 1861, a son was 
born to Mr. and Mrs. Marble and named for his fa- 
ther. After this marriage there was no necessity at 
home which could bring any pressure upon a young 
boy to contribute his earnings to the family income, 
for Mr. Marble received very good wages for those 
days, and was kind to his stepson. But this boy was 
ambitious and lavish of heart, not with a thriftless, 
sporadic generosity, but with sustained purpose and 
thoughtfulness. 

Sam had a wonderful plan for a holiday for his 
, mother. He proposed it for the first time when he was 
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fourteen years old. He planned to rent a cottage at 
one of the beaches, take his mother and little brother 
Ezra down there for a fortnight’s vacation, and pay 
all the expenses. He wrote to his uncle about it. 
“Rather too much for a boy of your age,” replied the 
cautious old merchant, “you had about as well attend 
to Your Studies. You are rather Young to branch out 
So far.” So he gave it up for a time. Two years later a 
correspondence arose between a “Mr. Bliss” of New- 
buryport, and “Mr. Elder, Dear Sir,” in which Mr. 
Bliss says that he is willing to rent the house at the 
beach but thinks it would be better if “Mr. Elder” 
came down on a Saturday “when your school does not 
keep” to “see the house and the beach for yourself.” 
However, the plan did not go through that year either. 
There had been an epidemic of smallpox in Lawrence 
during the spring and a guest of Mrs. Marble’s was 
taken ill. When the authorities wished to remove her 
to the pesthouse outside the city, Mrs. Marble would 
not hear of it, but nursed her to health in her own home 
throughout a very long illness. All the members of the 
family were sent away except Sam, who refused to 
leave his mother alone. A sheaf of receipted bills dated 
for the summer of 1867 tells the end of the holiday- 
plan story. One of them reads: “Lawrence, August 
17%, 1867, Received of Samuel J. Elder thirty-two 
dollars and fifty cents for thirteen days rent in our 
house at Salisbury Beach. Ira True.” The other re- 
ceipted bills are for food and household supplies. 
Uncle Sam had a way of being terribly dishearten- 
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ing at times. He threw a wet blanket over some of his 
nephew’s dearest schemes. Recurring over and over 
again in the old gentleman’s letters are admonitions 
to beware the dangers and the aimlessness of a sailor’s 
life. A new-old terror crept upon him at the slightest 
indication that the son of his wanderer-brother loved 
the sea. And there were many such indications which 
grew more significant and ominous as the little boy 
grew into a youth. 

Among Mrs. Marble’s people were two nephews 
who followed the sea. Sam knew them well, wrote to 
them, sent them copies of his father’s verses, followed 
eagerly the events of their lives: the lawsuit in New 
York over a vessel, the loss of the schooner Wave, of 

-which one of them, Samuel Keen, was captain. At 
length the inevitable happened and young Sam 
shipped with them on various voyages. On one of these 
he met with a disaster. We do not know what it was, 
but Uncle Sam loses no opportunity to press the 
warning home. “I hope Sam’s Mishap will Cure him 
of wishing to be fooling about the Water,” he wrote. 
“T hope he has returned home Safe and Sound... . 
Say to him that I hope he has got Enough of going to 
Sea.” But he never did get enough of it. Three times 
in his youth he experienced what appeared to be cer- 
tain shipwreck and the miracle of escape. After the 
Civil War he shipped again on a voyage to Richmond 
and the vessel went ashore twice, once on Handker- 
chief Shoals and again off Martha’s Vineyard. Both 
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times she got off without injury. The account of the 
third experience is given in the next chapter. 


IV 


AN unusual mother, school, earning money, the sea,— 
these are vigorous teachers of childhood and youth. 
But for this generation of boys there was a greater 
educator than all. It stood ready to mold in them 
something heroic. Sam Elder was eleven years old 
when the Civil War began. The spring of 1861 had 
been one of universal tension such as even a boy would 
share. Uncle Sam wrote to Mrs. Marble in January, 
“As to the Times they are very much out of joint the 
North has done maney things they Should not have 
done Such as passing Personal Liberty Bills and 
Stealing our Negroes which has roused the South to 
such Frensey that no one can tell what will be the re- 
sult. Unless Providence interposes and Directs the 
heart of our Ruler to Some plan of Compromise we 
will have a very Hard and Dreary Winter with Civil 
War.” Samuel Elder’s loyalties were with the North 
and so far as we know he never was a slaveowner. His 
use of the expression “our Negroes” is the reflection 
of talk with the many Southern sympathizers in Bal- 
timore. 

The first news of the bombardment of Fort Sumter 
came to Lawrence by wire on Saturday afternoon, the 
thirteenth of April, 1861. Sunday was a day of sus- 
pense. On Monday the news of the surrender of Sum- 
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ter was in all the papers. Sam Elder must have deliv- 
ered those papers to the families on his route. At four 
o’clock that afternoon Lincoln’s call for the volunteer 
militia reached Lawrence. At eight the next morning 
two companies, I and F of the Sixth Massachusetts, 
marched away. How a sense of the impending conflict 
and the regret which never left him that he was too 
young to go, must have mingled with the child’s joy 
in the excitements of war,—the shrill call of the fife, 
the roll of the drums, the proud flag carried before,— 
and must have stirred the heart and consciousness of 
a little red-haired boy as he stood in his doorway that 
morning to watch them go by. After the last of them 
had passed he followed with hundreds of other boys 
down Essex Street to the depot. Oh, immemorial hom- 
age of boyhood! 

Three days later Corporal Sumner Henry Need- 
ham of Lawrence was killed in the streets of Balti- 
more,—the first to give his life of all that throng which 
pressed after him. His body, draped in the colors and 
sent to its home, lay in state in the City Hall of Law- 
rence, where the whole populace passed slowly and si- 
lently by, hushed and aghast at this strange peace on 
the face of a soldier. Of all who went by was there one 
on whom the sight left a more indelible mark than it 
did in the mind of little Sam Elder? Perhaps it is those 
boys just too young for enlistment who may profit 
most by war: in the gathering of unspent ambition; in 
the stirring of deep loyalties unmarred by bitterness; 
in the lack of that anguish which shrivels the higher 
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senses; yes, even in the acquiring of that maturity 
which perceives the anguish and can reckon truly the 
cost of war. 

But who does not know the endearing futility of 
childhood when it first sets out to pattern after its 
heroes? “Your welcome letter dated 8 April came to 
hand yesterday,” wrote Uncle Sam to his nephew, “I 
have noticed the Contence. I am sorry to hear that you 
want a Pistol they are very Dangerous Things in 
Boys hands, you find all Bad Boys have them. . . . 
Consequently I Cannot give my Consent for you to 
have One.” And thus the old gentleman put his foot 
down on another pet ambition of youth. 

In May of 1864, at the invitation of her brother-in- 
law, Mrs. Marble went to Baltimore with her two 
sons, the little boy Ezra and fourteen-year-old Sam 
Elder, to make a visit. During this visit Uncle Sam 
took his namesake to Washington. It was just after 
the Battle of the Wilderness and many wounded sol- 
diers were about the streets. Uncle and nephew went 
together to the White House to see Lincoln and 
waited several hours in the anteroom. But the Presi- 
dent could receive no visitors that day and they went 
away without seeing him,—a disappointment to the 
boy which deepened in future years. 

Shortly after their return to Lawrence, and while 
still under fifteen, Sam made his first appearance in 
print. He wrote an appeal “To the Patriotic Citizens 
of Lawrence” which came out in the Lawrence Ameri- 
can with the signature, “Jonathan.” “While matters 
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in the field are progressing as favorably as the people 
could reasonably expect,” so the argument opens, “our 
currency is steadily depreciating in value, our country 
is being drained of the only acknowledged tender from 
this to other countries, and we are slowly but surely 
being drawn into the dangerous gulf of bankruptcy.” 
And the boy, who doubtless had listened long and 
earnestly to the talk of his uncle, the merchant, closes 
his article thus: “Citizens of Lawrence, shall we not 
join in an effort to rescue the nation from the vortex 
of financial ruin towards which it is so stealthily being 
drawn, by excluding from our purchases all foreign 
luxuries and imported fabrics. As nothing can be done 
effectually without unanimity of purpose and action, 
why not call a mass meeting, frame a pledge, and en- 
roll our names as those who will purchase only domes- 
tic articles; and for a watch-word choose our country’s 
motto: ‘United we stand; divided we fall.’ Fraternally 
yours, Jonathan.” 

A few months later, during the struggle betwee 
Lincoln and McClellan, another article with the same 
signature appeared in the American, It described in 
detail the fatal delays and weaknesses. of McClellan’s 
Peninsular Campaign. 

Thus an heroic war played its part in the forming 
of Sam Elder’s life. In the morning when the cannon 
boomed out on the Common he would scurry out of 
bed, sure there was news of a victory. At night he 
would wake to the tread of men on the dark pavements 
below. He would hear crippled soldiers furloughed 
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home give the word that this one and that had been 
killed or was in a Southern prison. Twenty-six hun- 
dred men went to the front from this city of eighteen 
thousand people. War was no vague far-away excite- 
ment to a Lawrence boy in the sixties. 

At length the end was in sight: “The war news is 
very good. Richmond is ours at last, The Rebel army 
Demoralized,” wrote Uncle Sam on the eighth of April 
in sixty-five. “Yesterday the Telegraph brought the 
news of another Battle with that portion that had es- 
caped from Richmond. Sheridan got ahead of them so 
that they had to fight.” Yesterday! Think of it! Seven 
days later Lincoln was dead. On the morning that he 
died the family in Lawrence, sitting about the break- 
fast table, were startled by the voice of a neighbor who 
rushed into the house calling out, “Mr. Lincoln has 
been shot!” The cry that went up from that table was 
as if one of their nearest and dearest had gone. ‘The 
murder of Mr. Lincoln,” wrote Uncle Sam, “cast a 
gloom over Our town more so than I ever Seen before, 
even the Rebels among us felt it very much, maney 
Spoke out and Said it was the worst thing that Could 
have happened for the South.” 

Uncle Samuel Elder died on March 8, 1866, at the 
age of seventy-one. Reading the old records one grows 
certain that “old Unkle Sam” was beloved by the 
army of relatives—sick, old and lonely—whom he 
sheltered, and above all, by the children he drew under 
his wing. “I have a Kind of Charge of more Children 
than I think an old Batchlor Should have,” he once 
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wrote, “but Providence has So arranged it Conse- 
quently it is all Rite.”” When he died he left to his 
namesake, Sam, a bequest of three thousand dollars. 


V 


AT seventeen Sam was graduated from the English 
Department of the Lawrence High School, and de- 
livered an “original declamation” on the “Discipline 
of Necessity.” “Necessity has ever been regarded as 
one of the ills of life, as a hard and cruel master,” it 
began, “but its outward severity only conceals the 
richness within. It stimulates to great exertion, it 
drives the machinery of the world, it brings about 
those immense results at which we stand amazed.” 
Thus the boy accepted with vigorous understanding 
the conditions of his life. 

Graduation from the English Department of the 
High School was not the equivalent of preparation 
for college. But his health was by no means estab- 
lished, and, with a good deal of foresight, he deter- 
mined to spend the following winter away from 
studies and work. He went to Elysian, Minnesota, a 
small settlement little more than a huddle of rude 
shacks, where a sister of his mother’s and her husband 
were living a very primitive life. Here he spent eight 
months hunting and fishing. He gained thirty-five 
pounds in the first three months and returned to Law- 
rence the following spring in rugged health. 

While he was in Minnesota, the first regular cor- 
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respondence between his mother and himself began. 
It is strange that all of the letters which he wrote to 
her should have disappeared, while her letters, re- 
ceived by a boy living under conditions which could 
not have encouraged his keeping them, have survived 
the vicissitudes of more than fifty years. Yet the loss 
of his letters need not be too greatly regretted. It is 
likely that those from his mother are a clearer mirror 
of his youth than would be found in the difficult ex- 
pression of a boy. Here follow a few extracts from her 
many letters to him: 


Lawrence, Oct 5, 1867 
. . . Now Sammy you must know how lonely I am 
without hearing your quick step in the hall. I often 
find myself listening, and then it all comes to mind, I 
shall not hear that step or see that face again for a 
long time, but I can wait, if it only benefits you it will 
be all I can ask . . . above all things keep your heart 
pure, keep good company, treat every one with cour- 
tesy though that I need not say. . . 


Lawrence, Dec. 19, 1867. 
.. . Youask me if there is anything about you that 
attracts persons. You little goose, did you not know 
there was, that is why I have cautioned you as I have. 
Do not let this puff you up. In a place like that where 
strangers seldom go you are something new, your 
manners are different from country born and bred, so 
don’t be lifted up. I so fear you will become vain. . . . 
Your greatest charm lies in your modesty and unas- 
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suming manners. Always try to be agreeable to your 
own sex as well as the opposite. Now I must say good 
night not having said one half that I would to... . 


Lawrence, March 9, 1868 
. . . In regard to religious matters all I can say is, 
be very careful how you move the old landmarks, 
search the scriptures well and prayerfully and I must 
leave you in the hands of a wise Father. . . . As I told 
you before I have wandered about until I hardly know 
what I do believe. . . . My mind is like something 
floating upon the surface of the ocean without any 
definite object or aim. Only one thing I am sure of, 
that a great love and affection rest in my heart for my 
children, one sure and abiding thing that nothing can 
turn aside. Their future good is the one great object 
of my life. To you, Sammy, I look for strength and 
council as other women look to a husband. . . . 


Lawrence, March 15, 1868 

. . . I do not wonder at your unsettled state of 
mind, this is your first season of no definite business 
on hand to balance your active mind. You were not 
formed for a sluggard, in fact you can never be happy 
without active business. This is your transition state, 
you are passing from boyhood to manhood, conse- 
quently your mind is tempest-tossed, don’t slumber or 
sleep but keep your eye on the mark and your hand at 
the helm, as sailors would say. In fact your conscience 
must be your guide. . . . This I see by your letters 
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you are doing thus far. You reject the Law because 
to succeed in it you must lead people to injure them- 
selves. ... . You also decline Apothecary business be- 
cause you could not recommend quack medicine to ig- 
norant people when it would only take their hard earn- 
ings from them without giving them any equivalent. 
This is right, Wholly Right. 

. . . There remains one thing, if you choose a pro- 
fession that is the Christian ministry, could you enter 
into it heart and soul for the good of the poor fallen 
human family, lay aside all else and work persever- 
ingly, if need be without money and without price, 
hear patiently all that may be said wrongfully of you 
for the sake of the Master you have pledged yourself 
to serve. Think these things over carefully My boy, 
this is the decision of a life time, not an idle thing but 
one of greatest importance. 

. In regard to business, this presents itself 
oftenest to my mind. Could you get into Uncle Sam- 
my’s store with Mr. Lantz and learn the business thor- 
oughly, and make up your mind to abide in that store 
until you were thorough and that business through 
life? Could you do that? Do you think you can abide 
in such a business? . . . I feel deeply interested in all 
this my son, if I could only put my feelings in words 
to you but I cannot. 


Lawrence, March 23, 1868 
. . . Lam well pleased to know that you think of 
fitting for College, it probably is for the best, and as 
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to religious matters we will soon have the opportunity 
to talk on the subject. . . . You said in your letter 
before the last that you were in doubt about every- 
thing, Religion and Morals as well as other things. 
Now my son [ think you went a little too far, you do 
believe in pure Religion and that such a thing as strict 
moral life can be lived if one rejects the first down- 
ward step. This is even so. Now goodbye my little son. 


Lawrence, April 5, 1868 
. . Your great failing, it seems to me, is your 
Visionary propensity. You want a story fixed out 
large and this will lead to exaggeration unless you 
guard particularly against it. But as a Christian Min- 
ister this soaring lofty descriptive power that you pos- 
sess so largely would, if rightly governed, aid you very 
much in reaching a great class of hearers. There is 
nothing like clothing a sermon in chaste glowing lan- 
guage and then delivering it with power and spirit. Of 
course, the preacher must have a firm, strongly fixed 
Christian experience and principle as a foundation. 
. . . [do not wish to control your inclinations in your 
future course, I gave you into the Lord’s Keeping 
sometime ago, let him do with you as seemeth him 
good: i) 3 


Thus a rare comradeship developed between his 
mother and himself. 

My father often told us stories about his mother 
which would suggest that she had experiences which 
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might be called psychic. Grandmother Marble was the 
exact opposite of the nervous, high-strung person 
whom we incline to think of as having such experi- 
ences. Yet apparently she was peculiarly subject to 
them. When the spiritualist movement was at its 
height, sometime in the sixties, she went, quite reluc- 
tantly, to a séance at the request of a timid friend. 
And the medium, ignoring the friend, instantly sin- 
gled her out, in spite of her fervent protestation, to 
receive a message from a long-lost brother who had 
gone out west and had never been heard from. A mi- 
nute and accurate description of the brother was fol- 
lowed by a gruesome story of his death in an encounter 
with a grizzly bear. She did not believe a word of it 
and always accredited the entire experience to the 
Devil himself. Other experiences were more extraor- 
dinary. But there is one story, not so strange as others, 
which remains vividly in our minds. When my father 
was about sixteen years old, his mother, with little 
Ezra, went up to the country for a vacation, leaving 
Sam alone with his stepfather in the house at Law- 
rence. On the day after she had gone a letter came 
from two fashionable Baltimore cousins, a mother and 
a very pretty young daughter. Sam opened it and to 
his dismay read that they were on their way to make 
Mrs. Marble a visit. Knowing that these cousins were 
used to a great deal more luxury than the Lawrence 
home provided even at its best, Sam was filled with a 
sickening anxiety and dread. There was no time to get 
word to his mother and he spent a night of sleepless 
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misery. The next day she suddenly appeared at the 
gate of their yard. Her face was white and drawn. She 
came hurrying down the path and stepped into the 
house. ““What is the matter, Sam, what is wrong? I 
couldn’t sleep. I felt you needed me.” When he had 
told her what the trouble was she sat down and 
laughed heartily; then set about preparing the house 
for her guests. 


VI 


AFTER Sam returned from Minnesota he was in the 
very best physical condition. ““Who was it paid me a 
visit some 3 months ago,” wrote Heap from Chicago. 
“Do I not remember it was a: young man of about 18 
years, sandy complexion, ruddy cheeks, solidly and 
compactly built with a frame like a young Hercules?” 
Soon after he returned he entered a five-mile walking 
contest at Elm Vale Park, Andover, and won in fifty- 
two minutes and thirty-three seconds. But the great 
event of that fall and of the spring preceding his en- 
tering college was the advent of baseball in Lawrence. 
“July 1868 Began playing base-ball,” he wrote in a 
little memorandum book in which he recorded the chief 
events of his life. Before this date American boys had 
played Three Old Cat, Four Old Cat, Rounders, but 
never baseball. The new game ran like wildfire from 
one end of the country to the other. In Lawrence any 
number of teams were organized. There was the High 
School nine and Sam Elder played on that; there was 
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the “Pacific Base-Ball Club” and the “Alert Base Ball 
Club” and he belonged to them. “Wherever there was 
a game of baseball,” says an old chum, “there was Sam 
Elder.” The High School boys were out for practice 
on the Lawrence Common by five in the morning. It is 
hard to realize how quickly the national game, once 
introduced, was established in the heart of America. 
And Sam was one of its champions from the start. 
With the income from his uncle’s little patrimony 
together with what he had earned himself he was al- 
ready assured of a college education. All the Lawrence 
boys who were going to college, were going to Har- 
vard. Why did Sam Elder go to Yale? His dearest 
friend of the pre-college days was a fine lad named 
Charlie Sanders, and Sanders was a Harvard man. 
The letters from this friend are full of ambition and 
the idealism of valorous youth. Sanders had entered 
Harvard two years before Sam was ready for college, 
and he fully expected his friend to follow him there. 
On Sanders voicing his expectations, however, it im- 
mediately appeared that Sam had objections to Har- 
vard. In brief they were these. Harvard was too big. 
Living in Cambridge was too expensive; Harvard did 
not offer as many money prizes as did some of the 
other colleges, Yale, for instance, and there were too 
few opportunities at Harvard to earn money in other 
ways. The social life, the best of it, was of an exclusive 
character. Unitarianism (and this was the stickler) 
was growing at Harvard, “orthodoxy” declining. Now 
one of the particular abhorrences of old Uncle Samuel 
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had been the facility with which the North took up 
cults and the whole gamut of ’isms. “I see by the pa- 
pers this morning,” he once wrote, “that the Know 
Nothings has Carried your State by Long Odds, not 
that I care much about them as I do not Know what 
their opinions are but I hope it will brake down the 
old Party Lines and Knock the Freesoilers all in to 
a Pie, as I have a very Poor Opinion of the Freesoil- 
ers, Spiritualists, Universalism and all the other isms 
of the Kind as all being contrary to the Word of 
God.” A nice ethical question as to whether he could 
use his uncle’s money to go to the very seat of one of 
these heresies was thus raised for Sam. His mind be- 
ing influenced in other ways too, nothing that Sanders 
could say for the orthodoxy of Harvard availed. 
“Never have I praised Harvard to you Sam, as it is 
worthy to be praised. . . . Mr. Palmer of the class of 
’69, one of the best Christians in Harvard College who 
goes to Andover Theological Seminary this fall,— 
Whose word is beyond any shadow of doubt whatso- 
ever, and whose knowledge of Harvard and Yale is 
worth that of Mr. Park, Mr. Perkins, myself, Norris 
or forty others. . . . Mr. Palmer, I say, assures me 
that I can conscientiously use my best efforts to bring 
you here, for Harvard is decidedly preferable. . . . 
Samuel, if you go to Yale College in preference to 
Harvard University I conscientiously and sincerely 
think you make a great mistake. Already had I spoken 
to two of our Proctors in order to secure a room pleas- 
antly situated.” At the same time that letters on this 
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momentous question were being exchanged between 
Cambridge and Lawrence, Sam was carrying on an- 
other correspondence with Arnold Heap in Chicago. 
Heap had decided to go to Amherst and wanted Sam 
to go there with him. It provides a prophetic excur- 
sion into the habits of mind of young Sam Elder to 
find Heap opposing Sam’s championship of Harvard. 
“You desire to discuss the merits of the two colleges 
Harvard and Amherst,” writes Heap, “I have a de- 
cided objection to going to Harvard. . . . All you say 
about diversity of opinions to be met with, and men of 
superior abilities to be encountered are true enough. 

. . Your remarks about there being one hundred 
congregationalists there does not alter the case at all.” 

But the most amazing paragraph in this novel con- 
troversy as to the merits of colleges, appears in the 
conclusion of Sanders’s letter from which the quotation 
about orthodoxy has been taken. Imagine a sophomore 
of today urging his friend, a sub-freshman, to choose 
his college by such a method as this one which follows. 
Tempora mutantur! Here is the paragraph from San- 
ders: “This thing you should do—Come down to Cam- 
bridge Wednesday . . . pass the examinations for 
Harvard, get your admission papers and then, if you 
want, go on to Yale and try their examination, get 
their admission, judge of the two places and of the two 
examinations, of their hardness and thoroughness and 
let your decision rest somewhat on that. . . . Now 
Sam—be at 21 College House Wednesday morning, 
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or if you don’t find me there, at the big church in the 
square—.” 

Whatever the final test may have been—finis coro- 
nat opus—Sam Elder went to Yale. 


CHAPTER III 
FOUR YEARS AT YALE 


I 


ARLY in the second week of September, 1869, 
K the old underground Chapel Street railroad 

station in New Haven was alive with a jos- 
tling, hustling throng of sophomores who were wait- 
ing for the incoming trains from New York and Bos- 
ton to pledge the members of Seventy-Three to the 
freshman Greek-letter societies. When a train pulled 
in, the contending champions of Kappa Sigma Epsi- 
lon, Delta Kappa and Gamma Nu would besiege 
each new student with argument and flattery, and 
would thrust into his hands papers proving that “Our 
Society” had all the famous college prize-winners. The 
sophomores would then set about it to please, concili- 
ate, browbeat—although never to haze—every pos- 
sible individual into becoming a member of the society 
of their loyalty. Numbers were the goal; quality, it 
seemed, was a secondary consideration. 

A train pulled in from the north. One of the pas- 
sengers who stepped from it was a young man of alert 
and quiet bearing; his somber clothes were cut for a 
man of fifty; his hair, red beneath a dark felt hat, was 
the only obvious betrayal of his youth. In his hand he 
carried a cane, and swinging it sedately he walked 
down the platform past the battling knots of society 
men and their victims. The sophomores gave him a 
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casual look or two, and let him pass without so much 
as a word. For was he not So-and-So, a returning jun- 
ior, with that hair, that dignity and unexampled com- 
posure? Moreover, no freshman would dare to arrive 
in New Haven carrying a cane. 

Then doubt and dissension crept in. Was not So- 
and-So taller, or shorter, or thinner, or stouter, what- 
ever it was? The society men craned their necks about 
to look at him as he mounted the stairs to the street. 
It was not So-and-So. It was a freshman. What au- 
dacity! They gave chase. There must have been 
shouts. The young man with the equable mien and the 
cane looked back over his shoulder, saw what was hap- 
pening and started to run. Reaching the surface level 
the chase became earnest, then furious, and the out- 
come for the freshman began to look ominous. He fiew 
through the streets of New Haven, but at every block 
the sophomores gained on him. He could hear a heavy 
fellow lunging through space at his heels. Capture was 
imminent. Then an idea came to the freshman. He 
dropped like a shot on the sidewalk and the heavy- 
weight, unprepared for this strategy, took a thunder- 
ing spill over him. In the next fraction of a second 
the freshman was up again, evading his other pursu- 
ers, until at last, at top speed, he outdistanced them 
and made his escape. 

Sam Elder’s four years at Yale had begun! 

The examination for admission had been held in 
New Haven in the middle of the previous July, and at 
that time, passing without condition, he had been 
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pledged to Gamma Nu, where the “working men” 
were, as Norris, a campaigning sophomore, had writ- 
ten him, urging its superiority over the others. These 
societies gave opportunity for extempore discussion 
of events and ideas, for good times and the formation 
of friendships. They were welcome rallying places for 
the boys, many of whom, in those days, went to New 
Haven from the small towns and villages of New 
England without any previous connection with Yale 
or Yale men. 

On the morning that college opened, when the class 
of Seventy-Three, nearly one hundred and seventy- 
five strong, stood in the college yard waiting to enter 
one of the buildings where they were to be assigned to 
alphabetical divisions, Sam did not know a single man 
among them. With the exception of Norris, a boy 
from Methuen whose name never appears in the rec- 
ords again, he knew no one at Yale, and he must have 
felt very lonely. But if he was lonely none guessed it. 
The friends he made afterwards say that he impressed 
them as being much more mature than they. And he 
was older, for most of the others were eighteen, some 
seventeen, and he was nearly twenty, a critical differ- 
ence at that age. They say that he seemed not merely 
older but more self-reliant than they, more used to re- 
sponsibility, so that others would ask questions of him, 
ply him with that miscellaneous querying of a crowd. 
Besides this, he gave an impression of having great 
physical strength. It is clear that the shy boy was no 
longer in evidence. He had evolved, out of the need 
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for it, a warm and comfortable cloak for his shyness, 
and, though the garment may not yet have warmed 
and comforted him, it gave him all the appearance of 
being at ease. As the members of the incoming class 
stood together on that September morning they chat- 
ted and laughed and began to get acquainted. F'reder- 
ick Shepard, a boy from Hartford, and Sam fell into 
conversation. The former was certain that Sam was 
a senior, so fluent and self-possessed did he appear. 
At length Shepard inquired his class, and when 
Sam replied that he too was a freshman, Shepard, in- 
credulous, pressed him again. “Same class,” said El- 
der, with a calm tone of assurance. 

Sam wrote home to his mother every Sunday dur- 
ing the four years he was at Yale. “When I have re- 
ceived yours for the week then I rest quite contented 
until the next Tuesday,” she said to him once. “I 
watch the clock until half-past eleven when the docu- 
ment walks in.” As with the earlier correspondence 
between them, no trace of his letters to her can be 
found, but several hundred of her letters to him still 
exist, folded lengthwise, headed with her name, date 
received and date answered, and all carefully tied into 
packets. Like the radio device on the shore which may 
steer a ship far out at sea, her letters to him through- 
out these four years guide and restrain or press him 
on to the high thoroughfares of the life she conceived 
to be his best. 

That fall he was chosen president of Gamma Nu. 
His mother, glad of the news of this honor, yet coun- 
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selled him: “Be careful not to overdo the thing, if the 
members do not wish to listen to the speaker you can- 
not make them, they will not in the Senate of the 
United States unless they are a mind to. You are sim- 
ply to preside over the meeting, not to govern them. 
You will take this kindly.” Returning to college after 
the Christmas vacation, he decided to separate from 
the roommate who had been assigned to him in the fall. 
He decided also to put this same luckless young fellow 
out of the eating club of which he was manager. Writ- 
ing of all this to his mother, she replied: “You spoke 
of the young man who roomed with you. I think you 
were wrong in not keeping him in the Club if he wishes 
to stay. If he is a little wild all these things heaped 
upon him in succession I fear will make him reckless. 
You said he felt very badly at not being allowed to go 
home in Vacation, then you come back and refuse to 
room with him. That, perhaps, is necessary, but you 
might have let him remain in the Club. Take it home, 
how would you feel in his place? Now Sam, take him 
back into the Club if he will come and be kind to him. 
Perhaps you may save him. Try and be considerate. 
His reputation is dear to him, no doubt.” 

After the spring holidays when the enthusiasms of 
college life were crowding him on all sides, and he was 
meeting them more than half-way with genuine de- 
light as well as a characteristic disregard of his own 
strength and the limitations of time, she writes him 
this long letter: 
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Lawrence, May 1%, 1870 
My dear boy, 

. . . [have thought much about you since you left 
home the last time. You have not the advantages of an 
educated father’s council which would have been of 
great advantage to you now, but you must take life as 
you find it. Make the most of your chances but keep 
a steady Helm. . . . Above all things keep your head 
level, never get excited if you can help it. I would ad- 
vise you to have a motto put up in your room that will 
remind you to stop and think always before taking 
hold of an extra job. You know what a ship at Sea is 
without sufficient ballast, drifting with every wind 
that strikes it, whether from East, West, North or 
South, and really makes no headway in the right di- 
rection. . . . So is a man that has no fixed unyielding 
purpose. Let that object or purpose be fixed high and 
let nothing however dazzling come between you and 
it. Of course you must have recreation and amusement 
at times, but don’t lose sight of the main thing, and let 
that thing be Noble Perfect Manhood, and that can- 
not be successfully reached without the religion of 
Christ living and dwelling in you. 

There is no such thing as getting to the top of the 
ladder while you dally midway . . . swinging by your 
hands and not much caring whether you go up or stay 
where you are. It will never do, your feet must be 
firmly planted on this resolve, your hands take hold of 
the next round above to steady your course upward, 
and your eye be ever on the object above to be reached. 
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Oh, my dear boy if I could make you understand this 
as you ought. Your intellect is not brilliant, but it is 
good and God has given it into your keeping and the 
means has been provided for you to cultivate that in- 
tellect. Just consider it a piece of Gold in ore given 
you to burnish and make beautiful after the dross has 
been expelled. . . . I have such an anxiety for you 
and have not the language to express myself as I could 
wish, so I must leave the matter that is nearest my 
heart. Consider this matter well, not spasmodically, 
but let it sink deep in your heart and take a firm hold. 
A ffectionately, 
Your MoruHe_r. 


So she steadied his eager ambitions and helped him 
to hold to his course in all weathers. This letter, re- 
ceived on the fifth, was answered on the seventh of 
May—the very day of a great affair in the annals of 
Seventy-Three. The two famous old debating so- 
cieties, Linonia and Brothers, were still in existence 
when Seventy-Three entered college, and the entire 
undergraduate body belonged to either one or the 
other of them. Sam was a member of Linonia, and on 
the announcement of the subject for the freshman de- 
bate in that society, “Are the virtues of the Puritans 
of New England generally overestimated?” he de- 
cided to compete for the money prizes to be awarded 
to the best debaters. ““Sam gained the power known as 
‘thinking on your feet’ in old Gamma Nu, which did 
more true literary and forensic work than its two ri- 
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vals combined,” says Rev. John Calvin Goddard of 
Seventy-Three. “In one of the prize debates [in Lino- 
nia] Sam won the first award; yet his happiness was 
not for himself but for his mother. He asked me to ac- 
company him at midnight to the telegraph office, 
where he wired her the good news. The prize was a 
purse of twenty-five dollars and Sam spent part of it 
in buying a copy of Whittier’s “Barefoot Boy,’ both 
(he told me) so as to have some permanent reminder 
of his honor, and because, like Whittier, “I was once a 
barefoot boy.’ ”’ His mother was elated over the vic- 
tory. “I must say that I was never more surprised than 
at your taking hold of that prize debate at so late an 
hour of the day and winning the highest prize.” She 
had to tell “the Cooks,” she said, “even if it was silly 
in a Mother.” But she closed her letter anxiously, 
“Now Sam, I must repeat the old saying. Don’t slop 
over, don’t let any of these things lift you up.” 

She had good reason for urging him to put up the 
motto admonishing second thought before “taking 
hold of a new job,” for with all these interests, 
Gamma Nu, the eating club and the debates, to say 
nothing of the regular academic work, there was still 
another which we must believe in some measure out- 
weighed them all. When Sam Elder went to Yale 
he was already recognized as a promising baseball 
player. He had played in a game at Andover in the 
spring before he went to college, in which a Lawrence 
baseball team had defeated the Andover junior nine. 
No doubt many Andover boys then at college had seen 
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him play. At any rate, he was chosen a member of the 
Yale freshman nine soon after the spring practice be- 
gan, and shortly elected its captain. “Let me beg of 
you,” wrote his mother again, “not to be in any way 
lifted up. Be your own quiet unassuming self. All the 
honors that your classmates can confer upon you, al- 
though very gratifying and pleasant they may be, and 
are, yet they are mere bubbles to pass away.” Thus 
she admonished him. But as the time for the Harvard 
game drew near she shared his eagerness for victory. 
“Keep in mind not to get discouraged if it seems to go 
against you at first, as is often the case, but train your 
men to double their efforts. And if you should at first 
get the start of them do not slack your hand and think 
you are safe but bend every energy to work while it 
lasts.” In sliding to second base in a practice game a 
few days before the great match he wrenched his ankle 
so badly that he had to be carried off the field. It was 
a bitter disappointment to have to renounce the lead- 
ership at the crisis of the season, but there was some 
consolation when, watching from the side lines on his 
crutches he saw defeat climb decisively to victory with 
a final score of Yale twenty-three, Harvard eighteen. 

The first year of the Class of Seventy-Three at 
Yale had come to an end and all doubts which had 
lingered vaguely in Sam Elder’s mind as to the wis- 
dom of his choice of a college had disappeared. “I am 
so happy to know that you have more fully adopted 
Yale,” wrote his mother that June. “It is right. It is 
like an adopted parent. Do all you can to keep up the 
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honor of the institution.” Of all the things which en- 
tered into this more complete acceptance of Yale as 
his Alma Mater there was one incomparable bond 
which held him there: he had found a “chum.” Ebene- 
zer Hartwell Buckingham was a brilliant, light- 
hearted and lovable young man from Canton, Ohio. 
He and Sam roomed together for the next three 
years. 


II 


THAT summer, Sam and Charlie Sanders of Harvard 
shipped in the vessel William H. Atwood, to go mack- 
erel fishing to the Eastern Shore. There were no 
fish there that year, and the fleet sailed down to “the 
Georges.” There, on a Saturday evening, a great gale 
arose, ‘“‘the breeze on the Georges in 70.” Before the 
next morning many stout vessels of the fleet had gone 
down and many brave lives had been lost. As the gale 
reached its height the cook on the “Billy Atwood” 
called the men on deck to come to supper. All 
refused to go below. “You’d better go, boys,” Cap- 
tain Groes said, “and eat hearty too; itll be the last 
meal you'll ever get.” The vessel was saved by the 
heroism of a Swede. In the pitch-black of that night 
and in the roaring of a tempest of rain and wind and 
sea he went forward with an axe and chopped away 
the broken jib-boom which had been pounding against 
the bow and soon would have staved the vessel in. 
Charlie and Sam were huddled below with the terror- 
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stricken crew in the cabin, their only light a swaying 
lamp. They saw the Swede take down the axe and go 
up the hatchway. As he went they bade him a silent 
good-bye. A full hour later, in a miraculous moment, 
the dull thumping which they had heard, ominous, 
in the lulls of the storm, ceased and they felt the 
vessel lift herself to the seas again. Knowing the vessel 
was safe, Sam got up and went to his bunk in the fore- 
peak. For the rest of that night he did not care 
whether the vessel was lost or saved. No man was ever 
sicker than he. Next morning the sun rose on a quiet 
ocean and looking abroad from the “Billy Atwood” 
over the dismantled fleet, they discovered that the 
companion vessel which had sailed with them out of 
Boston harbor and down to “the Georges” was miss- 
ing. She had gone down, and all on board, but one, 
had been lost. 

Two months later on the night before Thanksgiv- 
ing, when Sam Elder and Charlie Sanders were safely 
back at college the “Billy Atwood” went ashore off 
Wood End, Provincetown, and was lost with all her 
crew and the captain, one of the best pilots on the New 
England coast. 


III 


Wuat a joyous important time the opening week of 
sophomore year was for Sam and “Buck,” when they 
began to settle their new room on the ground floor of 
North Hall. “Buckingham, my chum came from New 
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York where he had been campaigning, we examined 
room and ordered carpet from New York . . . got 
most of our furniture into room without hiring any 
work,” records a journal which Sam began to keep 
when he returned to college that fall. This journal, ex- 
panding eventually into a fairly detailed narrative, 
helps us to follow the course of his life for the next few 
years. Yet it hinders as well as helps, for this first rec- 
ord of himself from his own pen is full of a youthful 
despondency and descriptions of a baffling ill-health 
which can be only half truth at best. 

There is no comrade of those years who recalls so 
vividly events and meanings of the college life of the 
class of Seventy-Three as does Mr. Goddard, one of 
its most beloved members. He remembers well these 
periods of melancholy and of struggle in Sam Elder, 
and he says that the friendship of Buckingham was the 
antidote for them. “Few men ever had a more provi- 
dentially-sent chum than Sam did,” says Mr. God- 
dard. “It was a matter of amused comment in the class 
that ‘Buck’ worshipped Sam. It was not servility, it 
was unbounded admiration. And Sam, with his occa- 
sional strange moods of depression needed just that 
kind of companion, one who heartened him, kept his 
torch aflame.” 

The first happiness of rooming with “Buck” was 
cruelly cut short. “Out visiting freshmen mildly,” re- 
cords the journal on the sixteenth of September, add- 
ing this sad conclusion, “chum caught.” Next day 
“Chum Buckingham” was “called up and censured for 
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hazing,” and the following Wednesday was “sus- 
pended for six weeks by Faculty, likewise Shepard.” 
The “class in a body escorted Shepard and Bucking- 
ham to depot for three o’clock express to Hartford 
where they will remain at present, everything orderly, 
singing and cheering at depot.” 

At length sophomore year “settled into its regular 
round.” “Studies for this term are French under Pro- 
fessor Coe, Lamertine’s Lectures pour tous; Greek 
under Tutor Beckwith, Popular Orations of Demos- 
thenes; Horace under Tutor Wright, Satires; Trigo- 
nometry, Loomis under Tutor Miller.” Compositions 
were written and read before the tutors. Sam Elder 
wrote one on “Lincoln and Grant Compared,” but its 
author did not think much of it, “the other pieces were 
fine, better than mine,” he wrote. Tutor Wright tried 
to prevent Sunday work by giving a “random lesson 
on Monday morning without Lexicon or study.” 
Bushnell preached “all day,” on the Sabbath, “A Sec- 
ond Probation not Desirable” was his morning theme, 
and “Complete Soul,” the subject of the afternoon 
sermon. Sam “attended and taught at Broadway Mis- 
sion School, had a class of eight negro girls about 
twenty-five years old.” He wore a tall hat for the first 
time on a Sunday in October, and at this time also be- 
came Courant reporter for his class. One day he 
“dressed in uniform and played at center-field of the 
university nine in absence of Wheeler,” and wrote that 
night in his journal, that he did not play very well. 
Another day he spoke at a meeting of Alpha Delta 
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Phi (he had been made a member in the previous 
June) on the European War “with some applause,” 
and that same day he listened to compositions by his 
friends. ““Goddard’s good,” was his comment. One day 
“McIntyre” hit him “in the stomach in fun and with 
my quick temper,” wrote Sam Elder, “I threw him 
and hurt him a little, felt chagrined at my lack of con- 
trol, though the boys cheered.” There were “wasted 
mornings” and “fried oysters”; there were resolutions 
“not to buy confectionery again” that term, and a 
“Prayer Meeting Subject, Hope,” immediately after. 
A week later he “had creams at Radcliffe’s in morning 
with Frissell.”” One evening there was a jolly rush with 
the freshmen on High Street, ending in a “row with 
peelers.” Several students were arrested and a “grand 
indignation meeting of college” was held at Linonia, 
“resolve to prosecute policeman.” So Seventy-Three 
went on its way. 

That fall the classes of Seventy-Two and Seventy- 
Three made history at Yale. They played “the first 
Yale match which opened a new football age,” so Mr. 
Clarence Deming describes it in Yale Yesterdays. “It 
came about thus,” he relates. “In those days, base- 
ball was played in the autumn up to about the first of 
November, when cold weather chilled the sport. No- 
vember, therefore, was left as a month without snow 
when there was a sporting hiatus which certain restless 
spirits of Seventy-Two, in the Junior year of the class, 
determined to fill. A rough code of rules was adopted, 
while a half-dozen footballs and a long vacant lot a 
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little to the northwest of York Square did the busi- 
ness. Forty or fifty of the class took up the game. The 
Class of Seventy-Three followed suit and a match be- 
tween the two classes was arranged.” 

Let us follow this development together with a few 
other events in Sam Elder’s contemporaneous jour- 
nal; 


Tuesday Nov. 1 [1870] . . . Splendid foot ball game 
on Elm St... . 
Wednesday Nov. 2 . . . Frissell sprained ankle at 
foot ball and went home by boat this evening, passed 
ball, Buckingham and Shepard back well. . . . 
Monday Nov.7 . . . My week to take care of fire and 
Buckingham’s to bring water; foot ball this afternoon 
. . rush at P.O. with freshmen and meeting on fence 
to decide about foot ball match with Juniors. 
Tuesday Nov. 8. . . foot ball after dinner: am on the 
picked twenty to play 72; twenty beat large field 5 
1, 2.. 
Wednesday Nov. 9 . . . Foot ball match at park 
[Hamilton Park], with 72. Twenty-five on a side. 
We were beaten five times successively. Retired early. 
Saturday Dec. 3. Another warm day: All right, only 
one recitation unsuccessful, work on composition. 
Great foot ball match with 72. I played extreme left 
as fielder with success beating Day in two good runs, 
he was the best runner in college. We won 4 to 2. 
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Here the journal records success and elation. But 
often it reveals its author plunging heedlessly, if gen- 
erously, to defeat. “Davenport wanted me to speak for 
him at Match Debate and as usual couldn’t say no,” 
wrote Sam in his journal on the last day of November. 
“Foot ball all afternoon, severe contusion on head and 
head aching and swimming all day and night. Couldn’t 
get a substitute and made a wretched fizzle before all 
college at Brothers Hall on affirmative of ‘Compul- 
sory Church Attendance.’ Awful blue talked with 
Harrison and roamed streets ’till eleven P.M. played 
out.” Next day he was “ashamed to see anyone on 
account of fizzle last night,” he played “football all 
afternoon though had determined not to play; felt 
better: tried on composition in evening, did nothing,” 
and comes to the conclusion that he is “going to the 
devil fast, a hard headache all evening and blue as a 
whetstone.” 

Despite this failure, he entered as a contestant in the 
Linonia sophomore prize debate, taking the affirmative 
side of the question, “Is a Republican Form of Gov- 
ernment Better than a Monarchial?’ All the “boys” 
had entered the debate: “Buck” and “Jack” Goddard 
for the negative, Fred Shepard, Albert Boardman, 
Sam Dutton and Sam Elder for the affirmative. There 
were no teams for these debates. Kach man chose his 
side, prepared his argument and delivered it inde- 
pendently of every other man. The day of the debate 
was set for January 13, just after the Christmas vaca- 
tion. The journal gives the story: 
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Tuesday, Jan. 3. [1871] [In Lawrence] ; 
Worked on debate after dinner . . . came across first 
real stump and was nearly floored, guess I understand 
it now. . . . Today ends my legal infancy, I who have 
but little manliness am tomorrow a man. 

Wednesday Jan. 4. My twenty-first birthday: a man 
in the eye of the law: very little of one in reality. A 
heavy beautiful gold chain from mother. Left home 
at noon, ran into a man at B. and M. depot, it was 
Dutton. A crowd in train to New Haven, had a rival 
sing on train with Wesleyan fellows. Arrived at 8.30, 
chum had a fire. 

Thursday Jan. 5. Warm thawing day, began college 
duties. Am to study Loomis’ Analytics, Smith’s His- 
tory Greece, Woolsey’s Electra and Plautus. Board 
at Mrs. Ford’s, am quite unwell, severe headache: 
boys all at work on debate, I am doing nothing, bed at 
9.30. Jeremiah 30 a wonderful help in my extremity. 
Friday, Jan. 6 . . . Worked on debate, got wretch- 
edly muddled. 

Saturday, Jan. 7. A clear cold day: have been quite 
unwell, a fair recitation and hard work on debate 
meeting numberless difficulties and getting on but lit- 
tle. After dinner a shave and sleep, woke refreshed 
and worked successfully. Had promised to attend la- 
dies to teachers’ meeting, broke my word and went to 
hear Mrs. Scott-Siddons play. Prof. Porter and 
family were there, bed at 12. 

Sunday Jan. 8 . . . Dr. Bushnell preached a sermon 
prepared for College, “His bones are full of the sin of 
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his youth and they shall go into the grave with him,” 
a very discouraging discourse. . . . 

Monday, Jan. 9. Made three very good recitations, 
worked hard on debate finishing it in the rough. 
Tuesday, Jan. 10. Did fairly well in recitations, took 
charge of prayer meeting, got a letter from mother, a 
slight fall of snow, copied Debate in afternoon and 


evening mostly . . . the boys have still hope in me. 
Monday, Jan. 11. Finished copying and began iearn- 
ing my piece. . . . [am very nervous at times about it. 


Think Boardman and Buckingham will take some- 
thing: Debate is all that is talked of at club or any- 
where: though the class in general are little interested. 
Thursday, Jan. 12. Got through piece for first time: 
the day is cold. I am so nervous. I went to Prof. Hib- 
bard’s Reading, it was very fine. . . . Went to 
Gamma Nu and recited debate to Buckingham, hear- 
ing his. I am sure he will take a prize, he gave me much 
encouragement and I am hopeful. | 

Friday, Jan. 18. Did poorly in recitations: had not 
prepared carefully. I am feeling more composed as the 
time comes on, got excused from evening recitation. I 
was quite unwell all forenoon with severe pain in back. 
Went with Buckingham who spoke first: came to 
room and lay down till 9: heard that Dutton had bro- 
ken down, hurried over meeting men on the way, ran 
upstairs and got in winded, began speaking at once 
got flurried and made bad work of it. Russell was ele- 
gant but without argument, Goddard rather prosaic 
and inconclusive in parts. Boardman 24 Prize, God- 
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dard and Russell 3¢ and I 1%t; my debate was utterly 
unsatisfactory, poorer in every point than last year. 
The crowd was all at Brothers listening to Bent, and 
the few who would could not come to hear me. Pren- 
tice got 1°t in Brothers. I telegraphed home and went 
to bed at midnight. 


As we may see from these quotations, it was at this 
time that there began the first of those periods of de- 
pression for which we have no adequate explanation. 
“This ends another year of failure and defeat,” he had 
written in the journal on New Year’s eve, “have 
grown weaker in body and mind, memory failing, for- 
got my father’s first name the other day. College is but 
an injury tome. . . . I believe my friends and even 
my mother have lost confidence in me.” Severe head- 
aches accompanied this despondency and were a ter- 
rible handicap to a young ambitious college boy not 
only in the daily fatigue and misery they brought, but 
more in the ominous shadow they cast upon his future. 

It may be that some such simple reason as bad hy- 
giene was the cause of all the suffering, for the rooms 
were cold, ventilation poor, supervision of exercise nil 
and general knowledge of good hygiene meager. But, 
on the whole, it seems that such an explanation would 
be superficial. There was always from his young man- 
hood on, a strain of melancholy and self-depreciation 
in my father which very few suspected. Certain un- 
usual men like Mr. Goddard who see others with a clear 
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and generous sympathy recognized this contrasting 
vein of depression behind his courageous vigor. And 
Mr. Goddard accords him this praise: “Sam Elder’s 
life was one grand transition from a predispositioned 
moodiness to the noonday of cheer, success, force and 
popularity.” . 

His mother also understood him. After the debate 
in which his victory was shadowed by disappointment 
because “the crowd was all at Brothers” listening to 
another, Sam wrote to her and received this reply: 


Lawrence, January 22"4, 1871 


My Dear Boy, 
Yours of the 17 came duly to hand . . . and now 
prepare yourself for a great lecture. . . . In the first 


place you did not write to Johnny Cook all last term. 
He told me so and he could not keep back the tears 
though he tried hard to do so. Now Sam, whatever you 
do never neglect that sick friend. . . . Write him this 
week, a good kind apologetic letter and heal over the 
wound of the past. Now the next thing is I want you 
to rouse yourself. There is Vim enough in you, if you 
would call it into action, to excell even though you 
may not be very well. First if you are not better when 
this reaches you go at once and consult. the best physi- 


cian in your City. . . . I warn you now as you value 
your future happiness and success in life not to neglect 
this another day. . . . Do not fail to obey me though 


you are twenty-one. Suppose it does cost you a few 
dollars, never mind that. 
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Mr. Bliss is here and he says that his brother in New 
Hampshire is acquainted with one of your classmates, 
and he says you are the best writer or composer, in 
your class. What do you think of that? You can steady 
yourself down and come out ahead yet, I am sure of it. 
Do your best until next long vacation and I will take 
Ezra and go with you into the country and see what 
that will do towards bringing you up in health. Sup- 
pose Bent did have a larger audience than you, that 
should have nerved you up to greater effort. Never 
say die. Never give up. Say nothing to anyone of your 
new resolves but nerve yourself for the conflict and if 
you must die let it be with the whole armor on. I have 
not begun to say half what I feel to say, but must bid 
you good-night. 

A ffectionately, 
D. D. Mags_e. 


Things improved after this for a little time. But the 
winter term was a hard pull and finally the journal 
was abandoned because it had “degenerated into a dis- 
mal how] about poor health [and] low spirits, and was 
of injury and not of benefit.” He did not return to it 
again until the middle of the following summer, when 
he wrote more cheerfully: 


The Spring Term was short, rainy, happy and 
crowded with excitement. I was Sophomore delegate 
to the A A ® convention at Middleton held May 17, 18 
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and 19. I became acquainted with some very fine men 
from Amherst, Dartmouth and Bowdoin especially, 
and quite surprised myself by making an acceptable 
speech on the second day... . 

Annual examinations passed off easily with me. I 
studied little and got through without honor and with- 
out condition. During the examinations, or rather just 
before them, June 23-4, I made a hasty trip to Har- 
vard College, to be present at ’71’s Class Day. I was 
Charlie Sanders’ guest and spent the day very pleas- 
antly. . . . The term was the happiest of my first two 
years. 


IV 


AFTER a summer in Maine the vacation came to an end 
in the visit of two dearly loved young girl cousins 
from Baltimore. The journal records the last of vaca- 
tion and the events of the fall term of junior year: - 


Wednesday, Floy, Mamie and I spent in Boston 
visiting the Monument, hearing the noon concert of 
the Great Organ and seeing a ball match, “Boston 
versus Haymakers.” In the evening I saw the dear 
girls safely on the train for Lawrence and at nine 
P.M. started myself for New Haven by Shore Line 
R.R. making the happiest railroad trip in my short life 
with the moonlight, the sleeping vales, the dim towns, 
the flitting villas, the vanishing glimpses of silver wa- 
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ter and the grand rush of the train for companions to 
my thoughts of love and purity. 

Friday night of the same week I was engaged by 
Gamma Nu Society to go with Cutter of 75 to cam- 
paign for the society at Phillips Academy and started 
the same night. Saturday was spent in campaigning 
with poor success and in the evening I went to Law- 
rence where I spent Sunday returning to Yale on 
Monday. Tuesday afternoon Floy and Mamie 
reached New Haven and spent several most happy 
days tome... . They took away much of the sunshine 
of my life when they went, but I was not then, nor 
have I been this term but once, real blue. 

After their departure I set myself diligently to 
work on an essay, “The English and Athenian Idea of 
Liberty” to compete for the Literary Gold Medal. I 
worked hard and with fair success receiving some valu- 
able assistance in revising from H. M. Denslow and 
am indebted to W. Beebe for copying. After a month 
of waiting the decision was given in favor of S. O. 
Prentice, but my article received in the Literary 
Magazine a very high commendation. . . . So here is 
another added to my long list of defeats. 

This term has passed quietly and happily, my health 
and spirits have been unusually vigorous, my ball 
playing better than ever before, and in foot-ball I have 
maintained the place which I gained a year ago. In 
the last match with the Sophomores ’74 I received a 
severe contusion on the head by colliding with Board- 
man of my class. The injury threatened to disfigure 
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my face permanently but now I hope that beyond a 
considerable loss of blood I am none the worse for the 
mishap. 

Some weeks ago we had a jamboree upstairs in the 
now vacant hall which was once the college library and 
was for the occasion barricaded. Escape was provided, 
in case the faculty should descend or rather ascend 
upon us, by means of an old ventilator into Johnnie 
Peters’ room on this floor and by a fire escape to the 
ground. Peters was the master spirit, paying the ex- 
penses and incurring all the danger and trouble. It 
was really a Phantom Ball. All the guests were 
dressed in sheets and pillow-cases, and masks; two 
pieces of music provided the stimulus, and ice cream 
&c was the refreshments. All passed off safely and at 
the end we paraded the college green: I for one catch- 
ing a severe cold. 

That is all I have done of consequence this term: 
perhaps I have improved a little in my recitations and 
compositions; possibly my efforts to be more gentle- 
manly and to think more of other peoples’ comfort 
have been partly successful; but on the whole I have 
little reason to congratulate myself on any real im- 
provement. I am more genial and affable merely be- 
cause others treat me better in consequence. 

Exactly why I have written this silly description of 
sillier performances I don’t know. Perhaps some time 
it will please me even, to recall these dismal passages 
in my life. 

At present I am rooming . . . in the College 
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Chapel, No. 186. I am boarding at the Temperance 
Saloon with but one classmate as companion—Rob- 
erts. I am teaching in the Broadway Mission School 
(colored) and am on pleasant terms with the teachers. 
The Saturday evening teachers’ meetings comprise 
my connection with New Haven society. 


There are times recorded in this journal when 
money became a serious problem. Sam wrote in one 
entry of having had to borrow one hundred dollars at 
the beginning of sophomore year. At another time he 
considered the desirability of asking for a loan from 
the college, but decided against this for fear “that to 
ask for it would hurt my self-respect.” During the 
Christmas vacation of junior year he made arrange- 
ments with the publishers of Beecher’s “Life of 
Christ” to canvass the town of Norwalk, Connecticut. 
After he had engaged room and board in Norwalk and 
had had two successful days of work, success changed 
to failure and he discovered that the town had been 
previously canvassed and so gave it up, as well as the 
hope of making money in any other way during the 
vacation. In the spring of that year he became re- 
porter for the New Haven Register and the New 
York Herald, covering news of athletics and, for the 
former paper, the theatrical news of New Haven. This 
work led to his being engaged to edit the last two num- 
bers of the College Courant, in place of the regular 
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editor, who was ill. For this work he received sixty 
dollars. 

The journal tells the story of the College Regatta 
of 1872 held on the Connecticut River: 


Tuesday July 23, I started for Springfield to see 
the Regatta and report it for the Courant. I met a 
very pleasant lady and rather pretty, on the train and 
enjoyed the trip much, but was very awkward and un- 
civil in not assisting her to change cars. That after- 
noon we went down the left bank of the river, partly 
by baggage wagon and mostly afoot to the lower 
judges’ boat, and Palmer and I went out to it in a 
small boat. After waiting several hours the race was 
postponed on account of rough water. Beebe, Palmer 
and I walked all the way to Springfield and on the 
west bank, stopping to chat with our boys who had 
just returned from a five mile walk and were feeling 
splendidly. A late supper and two cups of coffee kept 
me awake all night, Beebe, Bradford and I being in 
the same room. Next morning after breakfast Judson, 
Beebe and I rode down in an open buggee to the clos- 
ing point and there I, from the judges’ boat had the 
pleasure of seeing Yale come in last and most used up. 
The short jerking stroke was very inefficient and told 
terribly on the crew. That afternoon we spent at the 
Arsenal and then back to New Haven to finish the 


paper. 
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V 


Sam had been appointed editor of the Yale Record 
for his senior year. The summer passed busily and 
happily writing and receiving many letters about this 
new work, visiting classmates and other friends, play- 
ing on summer baseball nines, and, as the journal tells 
us, being “much pleased” with the many charming 
girls he met. Early in September he started for New 
Haven to make final arrangements for the publication 
of the Record, and, on the way, his mother being anx- 
ious that he have the best advice about his health, he 
called upon a Boston physician, who hurled this thun- 
derbolt at him: “To my surprise he said that my. . . 
whole system was disordered and that I must leave 
college and all mental work.” This was appalling. But 
the journal gives intimation that so extreme a judg- 
ment appeared as false to him then as it does today: 
“T made a compromise and gave up the paper but 
hung on at college. This was a very fortunate thing 
for me and my health was very good that term.” 
Now that his energy was released from this editorial 
work for other more congenial tasks he plunged into 
fall baseball practice and into the competition for the 
Literary Gold Medal offered by the Yale Literary 
Magazine. In the baseball world he met with “un- 
wonted success” as center field, and his name was an- 
nounced as member of the university nine, “so was my 
childish ambition gratified.” Not long afterward he 
won the Gold Medal in the Literary Magazine con- 
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test. The wistful little love-story which won the prize 
was woven about the figure of old Uncle Sam. 

With these honors he might have been content, but 
there was one crowning satisfaction that he desired 
above all others—the Class Oratorship. The elections 
came off in January and he was beaten. This was a 
hard blow and, “being beaten,” he wrote, “I cast about 
for something to retrieve my reputation in senior 
year.” There were two prizes offered to seniors for the 
best essays on certain subjects, the Townsend and the 
Porter. “Few were trying for the Porter Prize,” Sam 
wrote in his journal, “and I went to work hard getting 
my subject well arranged.” 

That winter New Haven society had nie to en- 
list his interest and to make long drafts upon his eve- 
ning time. “Look out for the light fantastic and Byron 
at this season,” remarks the journal in facetious vein. 
“Julie got up a dancing class to meet at her house un- 
der the divine instruction of Prof. Barnes. This is a 
gentleman devoted to the Parisian Graces, to onions, 
and to form, his own being as angelic as a steam- 
boiler.” But gay evenings, college work, the strain of 
preparation for the prize essay, began to tell upon him 
and in a short time he was utterly “played out.” To his 
dismay the severe headaches began again and he saw a 
doctor in New Haven. “He told me,” records the jour- 
nal, “to give up all thought of a profession, to get some 
quiet business or prepare to die before many years. An 
hereditary weakness of the nervous system was the 
prime cause, and a congestion of blood in the brain the 
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immediate difficulty. Hight years of life gone at a 
blow! I was not discouraged or blue but rather re- 
lieved at first. But afterwards! Well, this explains all 
these years of alternating strength and weakness and 
prostration, my inability to apply myself steadily and 
my occasional spurts.” Another “expert” was called 
in, who said that he had ‘“‘overworked the mind at some 
time.” The doctors began a course of treatment which 
would have prostrated a man of less constitutional 
vigor and natural ambition. For the time being he 
gave up work on the Porter Prize, and no sooner had 
he done so than going “to bed at ten” and sleeping 
“lots,” he felt so greatly improved that he began to 
think of writing for a Townsend. Then, returning 
longingly to the thought of the Porter Prize, he con- 
templated the possibility of trying for both. 

At this point his mother stepped in. “You are a lit- 
tle too impulsive,” she wrote; “restrain your impulses 
by looking up.” She did not wish him to try for both 
prizes she said, “and I prefer a Townsend to the 
other.” The headaches continued, the prescribed reme- 
dies were fearfully exhausting, the doctors forbade 
any mental exertion and the question of working for 
a prize hung fire. The minister of the Lawrence Con- 
gregational Church, which Sam had joined nine years 
before, took a great interest in his career at Yale. See- 
ing Sam in this dilemma he called upon Mrs. Marble 
and they had a long talk over the situation. Next day 
she wrote to her son: 
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Lawrence, April 25, 1873 
My dear boy, 

I have a few words to say this morning on the sub- 
ject of writing. I supposed you had given it up when 
you left home, but Mr. Park called yesterday and he 
was so terribly in earnest and is quite willing to write 
out his views of the subject if you will only throw 
yourself entirely into it neck and neck for life. Life 
and Death set before you. Go to bed every night by 
nine or ten o’clock and work days with all your might, 
say NO to every invitation. He thinks a Townsend is 
not beyond your reach even now and by superhuman 
effort peradventure you may win the Highest mark. 
There is not another moment to lose. 

Will you Try? 

And rest afterwards? .. . 

With much affection, 
D. D. M. 


He replied in a letter saying how ill he felt, no 
doubt adding what the doctors had said to him. She 
answered: 


Lawrence, April 30, 1873 
My Very Dear Boy, 

When I saw yours of the 24” such a tumult of feel- 
ing swept over me as I cannot describe. That I should 
urge you on to write under such unfavorable circum- 
stances seems unaccountable to me Now. But Oh! that 
word Proscribed haunts me so fearfully. Can it be, is 
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there not one of the blood that can get ahead, will there 
never be one? I suppose these thoughts are very sin- 
ful, but I have been nearly wild over it, thinking, if 
you fail, the last hope of our race is gone. Now my 
dear boy forgive your tempest-tossed Mother for be- 
ing so unreasonable with you and Oh! I beg of you 
not to wreck your future in this operation, but it 
would give me more happiness for you to win even the 
smallest prize at the last than all that have preceded 
Toa ss 
Goodbye, My boy, Courage, 
D. D. M. 


He wrote for the Townsend. He tried and lost, and 
it mattered then—terribly. 

Throughout these difficult days there was woven a 
strand of satisfying effort which appears and reap- 
pears and culminates in a bit of boyish jubilance. He 
was playing center field on the university nine. “Our 
uniform is very fine, costing thirty dollars apiece and 
being light grey cassimere with blue trimmings,” says 
the journal. The first game was with the “Resolutes,” 
professionals from Elizabeth, New Jersey. “Nevin’s 
pitching troubled them considerably and we led a 
large part of the game; but they won 11 to 10.” With 
an independence which indicates that baseball was no 
such jealous mistress as she has since become, he “took 
out a leave of absence” from the college and the team 
in the middle of the season, going to Fair Haven to 
work on his essay for the Townsend prize. He re- 
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turned to college just before the first game of the 
Harvard series and began “again boarding and prac- 
tising with the nine.” 

The day of the great Harvard and Yale game ar- 
rived. The journal records its thrilling events: 


On Saturday Harvard was in New Haven to play 
the first game of our series. It was dull and rainy in. 
the forenoon and the game seemed doubtful. Barker, 
Annan, and Estabrooks of the Harvards came up to 
my room and we had a pleasant chat. . . . I did not 
know whether I was to play or not till dinner when 
Nevin told me. At the same time it cleared up splen- 
didly and all college began to wend its way to Hamil- 
ton Park. I went to my room and dressed leisurely and 
lay down. Chum said “Keep cool, Sam, and God bless 
you.” I was so nervous that I could not lie or sit still 
after he was gone, but I asked for help not to disgrace 
myself and went to the Tontine where we took a large 
carriage, the Nightingale, for the Park. Avery pitched 
and Hotchkiss caught in the first two innings and 
things went badly enough. Harvard 6, Yale 1. Then 
Nevin pitched, Maxwell behind, and we began to pick 
up. In the third innings, I think, Annan sent a low 
line fly just inside the foul line in my right field. I was 
running as [ never ran before. A dense bank of spec- 
tators was directly before me. Julie and her family in 
carriages were on my left. I thought of neither, only 
of that white line gleaming down the field. 
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It was almost past me, I lost sight of it in a desper- 
ate spring forward and then the tremendous yelling of 
the crowd aroused me to the fact that I had made a 
great catch. I saw that the crowd was on its feet cheer- 
ing and cheering again, but I would not look at them. 
Suddenly a voice rose above the noise, “Oh Sam,” I 
looked and saw Ed Johnes towering above the crowd 
waving his hat. There was no help for it. I raised my 
hat and bowed, whereat the crowd relapsed into a new 
burst of applause. We began to gain in the sixth in- 
nings and the excitement grew intense, though I never 
felt quieter in my life and the other men seemed to feel 
as I did. I got another chance and caught a “high one” 
running to the outfield near where Julie was and over 
my right shoulder. Again I had to raise my hat. My 
third and last chance I took easily, having run to 
where it was, before it came down. It was very high 
from Eustis’ bat and seemed as if determined never to 
come down, but it did and reposed quietly in my hand. 
Not to draw out the agony, we gained so fast that at 
the ninth inning we had to make two to tie and three 
to win. One run in and two out; Mitchell at the bat: he 
looked pale and finally struck to Annan and was out: 
beaten 16 to 15. 


Thus the end of the four years at Yale was close at 
hand. Relinquishments and beginnings drew near and 
none might gauge their true significance. The journal 
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describes the last, not too cheerful, college days of one 
of the boys of Seventy-Three: 


Commencement Week was not very pleasant to me. 
Not a relative or friend came to see me graduate, in- 
deed I did not care to have them. Every honor for 
which I had hoped had escaped me and I only wished 
quietly to get away. On Sunday the president preached 
the Baccalaureate Sermon in the forenoon. In the af- 
ternoon I went out to Whitney Ave. and met a Miss 
Welles from Berkshire, relative of the Welles in Lin- 
coln’s Cabinet. Boardman came in during the evening 
and we four [went] to vespers at Trinity. Miss Welles 
and I had a desperate flirtation, which I remember 
with pleasure. Monday we played ball I think, and I 
made several calls parting and otherwise. In the eve- 
ning Chum gave a wine supper to his brother, an offi- 
cer in the Navy. I drank nothing. H— got very jolly. 
Tuesday was Class Day. In the morning Oration and 
Poem, both very good. . . . I sat through the entire 
exercises of Commencement so cross and hungry that 
I came near tearing up my sheep-skin when [ got it. 
. . . Dinner at Alumni Hall. And what a change! 
How I mellowed and became at one with all mankind 
when I had thirsted for anyone’s blood a moment be- 
fore. . . . Friday every one was packing and going. 
. . . Saturday finished packing, said “goodbye” to a 
few fellows and started for the depot. Winters went 
with me very kindly and said the last farewell. Hof- 
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ficker ’71 and Curtis 72 were on the train and we saw 
Cushing at Hartford. Reached home that night so 
weary that weeks would make but little improvement. 
Thus ended my college course. It is a good place for 
moralizing, but as I expect to read this again, I will 
spare myself the agony. 





CHAPTER IV 
UNCERTAINTY 


I 


¢ art over! Winds blowing from all 

quarters of the earth! How to set a vessel on 

her course in such a pass? How set her on her 
course when she has no course, cannot get her bear- 
ings, is adrift? The boys of Seventy-Three were beset 
within and without by the question of what they were 
going to do. They had been trying to help each other. 
“Chum” Buckingham had had a delightful plan for 
Sam and himself even before senior year began. “Con- 
gratulate you on your success as a Herald correspond- 
ent,” he wrote to Sam in the summer of seventy-two, 
“who knows but what [this] . . . may be the making 
of you. ‘S. J. Elder Editor New York Herald’! That 
wouldn’t read bad. By the way while in Cleveland a 
few days ago I met an old Wilton classmate who is do- 
ing finely as a printer. He is very anxious to have me 
go West with him after graduation and start a paper! 
He to do the printing and I the editing!! Now, Sam, 
I give up the precedence, and why not take this fellow, 
go West,—say to Quincy, [llinois,—start a Daily, you 
as Editor in Chief, I as Associate Editor and my 
friend as printer? Can you find any fault with that as 
an air castle? Yet why shouldn’t we ventilate our 
youthful brains in this way?’ Sam Elder’s work as 
temporary editor for the Courant, the fact of his hav- 


80 THE LIFE OF SAMUEL J. ELDER 


ing been chosen editor of the Record, his prize story, 
other contributions to the Yale Literary Magazine, all 
had tended to impress upon him and upon others an 
idea that he was to write or to be in some way asso- 
ciated with the literary world. But it found no deep re- 
sponse or sanction in him. It had been a relief to give 
up the editorship of the Record. And when at last it 
became clear to him that he “did not have to write,” 
the sense of freedom was beyond any he had ever ex- 
perienced. He did not want to write. 

Coming before this thought of writing, outlasting 
it, and infinitely more pressing than it, was the ques- 
tion of the ministry. His mother’s letters, 2s we 
have seen, show that while she tried not to influence 
him, yet her hope was that he might choose this as his 
profession. Besides, Rev. William E. Park, pastor of 
the Congregational Church in Lawrence, urged it, and 
reinforced his opinion with the lay appeal of the prin- 
cipal of the High School. “Lectured on the ministry 
by Messrs. Perkins and Park, two P’s with reference 
to two D’s,” wrote Sam in his journal, recording the 
events of his last spring vacation in a vein more jocu- 
Jar than serious. Curiously enough, these two men 
agreed that if their protegé was to enter the ministry 
it must be in the Episcopal Church. “E'piscopalian 
mimstry, Was denken sie daruber mein Herr!!” wrote 
Sanders from Germany, astounded on hearing this 
news. “I think they must have taken that as their only 
hope,” he continued, “fearing that they could not get 
you into Congregationalism. They wanted to make an 
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Episcopalian clergyman [of you] rather than lose you 
altogether.” But this was not their motive. Both men 
felt that this church, with its dignity and dramatic 
beauty, was more suited to Sam Elder’s temperament 
and abilities than the bald sincerities of Congregation- 
alism and they told him so. Yet his faith and its ex- 
pression were very simple and allowed no demonstra- 
tion in word or manner. In the religious life at college 
he had been one of the men most to be relied upon, 
says Mr. Goddard. “Sam brought his religion with 
him to Yale. I have heard him participate in com- 
ments on the subject, and lead in prayer oft and 
again. His prayers were simple, sincere, devout, de- 
void of rhetoric, with no attempt at phrasing.” That 
the consideration of the ministry went very near to a 
final decision for it, is reflected in remarks made by 
his friends in their letters to him. “I hope you will hold 
on to your inclination to preach,” wrote Mr. Perkins 
during his junior year; and one of the Baltimore cous- 
ins confesses to being disappointed in his choice of a 
profession, “I never thought of my lively cousin as 
being a Minister,” she wrote, reassuring him in the 
next sentence that she would get over her disappoint- 
ment and hoped that she might “live to be proud of the 
Rev. Samuel J. Elder.” Sometime during the summer 
after graduation a final decision was made against 
the ministry. The journal, quoted later, states this fact 
and gives no explanations, except the circumstance 
that the two Lawrence men who were his interested 
advisers concurred in the judgment. 
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In the earliest days of boyhood the law had taken 
hold of his imagination. How often had Sam Elder 
and Arnold Heap run down to the old Lawrence 
courthouse after school was out, to sit breathless while 
great heroes fought a legal battle—Ives with his 
blue eyes snapping, Dan Saunders, grave and judi- 
cial, and the lively and energetic Sherman. Edgar J. 
Sherman was always Sam’s especial hero. Years after- 
wards he wrote to him, then a judge of the Superior 
Bench, “my first inspiration to become a lawyer was 
from seeing you on Essex Street with your lawyer’s 
bag, hiking for the railroad station to take the train to 
Salem or elsewhere, perchance to examine a title, but 
to my imagination to plunge into the forum for mortal 
combat.” The obstacle to a choice of law was his lack 
of health. The alarums of the doctors as to the disas- 
trous results of mental exertion were multiplied ten- 
fold when his inclinations turned toward the profes- 
sion which of all others is the most exacting in its 
demand for intellectual vigor. 

There was a fourth possibility. In Baltimore there 
was a relative by marriage who was engaged in the 
wholesale paint business. This none too successful man 
offered to make Sam manager of a New England 
agency and his partner. It was not a brilliant opening, 
but it was a definite one—the only one before him. 
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ALL these complex problems were jostling about in 
the mind of a very tired young man, twenty-three 
years old, just out of Yale. His first decision was to 
decide nothing until after he had rested. He made up 
his mind to go to sea again. At this, his mother was 
alarmed. “It would look like tempting Providence,” 
she said. However, as she did “not like to be supersti- 
tious,” she did not interfere with his plans. He shared 
her forebodings and thought that if he went he would 
never come back; nevertheless, making “a will in a 
morbid way,” he started for Salem and shipped at once 
on the Harry Bluff. 

The Harry Bluff was going mackerel fishing off 
the Eastern Shore. The trip down to Nova Scotia in 
a heavy wind and sea must have called to mind the for- 
mer voyage which had ended so tragically. There was 
a rough crew on board and, reaching Halifax after the 
unpleasant passage, the men indulged in relaxations, 
chief of which were getting drunk and getting into 
fights, both on board ship with each other and ashore 
with the police. The cook, “a sickly fellow” who had 
been desperately seasick, was replaced by “a fighting 
boy” from Halifax. The new cook promptly engaged 
in a row with two of the drunken crew. Sam was called 
in to make out affidavits. He was disgusted with the 
whole thing, and wanted to leave the vessel, but he did 
not have enough money in his pocket to get home 
again. So he stuck it out. 
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The Harry Bluff set sail from Halifax and the 
journal, which he continued to keep after college, and 
by which we are to follow the main events of his life 
for a few more years, completes the tale of misery: 


July 15 1873. Got under way early; no wind, drop 
anchor. ['Think] again of home, horse-cars handy, ex- 
pense. About noon got out of harbor, thick fog, 
“breakers ahead,” see them and hear their hungry roar 
just ahead not more than three lengths. The vessel 
came about, but in the light breeze we were long in 
hearing of the breakers. At night it cleared and the 
wind grew stronger. 

July 16. Called the captain in my watch and he 
had the light sails taken in; the wind blowing nearly a 
gale. Soon after dinner we worked up to a bay below 
Canso and anchored off a low desolate lee shore. Soon 
dragged our anchor and sixty fathoms of chain and 
turned out to get under way when we brought up and 
stayed till evening. Cold, wet and unable to eat, how 
sick I am of the whole thing. Towards evening a ves- 
sel got under way and like a flock of sheep, we all fol- 
lowed fisherman-shape. A fluke of the anchor was bro- 
ken and the other nearly. Dodging several reefs we 
keep on and beat all night twenty-one miles up to the 
Gut of Canso. 

July 17%, Still blowing heavily outside, it was great 
guns in the narrow strait; we carried everything sine 
the foretop-sail and reached this place about eleven, 


UNCERTAINTY 85 


just one week from Salem. Horace and I went ashore, 
and the crew, and took a long walk after a bowl of 
milk but got none. This place is Pirate’s Cove, Nova 
Scotia, and is very romantic. . . . Steamer starts 
from Ship Harbor right opposite in morning for Bos- 
ton. How I wished to renounce this floating hogpen 
and be decent again. But I hung. 


The journal, too full of unimportant detail to be 
quoted entire, goes on to relate how they lay with the 
fleet in Pirate’s Cove for two days. When the gale 
subsided they stood down the Gut, past Porcupine 
Mountain and over the great cable. “That evening,” 
the journal continues, “we struck the mackerel and 
caught ’till nine P.M. and cleaned ’till one A.M. Sun- 
day. I was terribly played out. . . . I had hardly 
strength to walk the deck and ate nothing for several 
days. Tuesday the Captain put in at Souris, Prince 
Edward Island, and left me to my great joy.” He 
stayed for a month at Souris, alternating between 
complete exhaustion and the gayest social life the 
town afforded,—picnics, horseback rides, impromptu 
theatricals. But although he threw off the weariness 
the journal says that he was “suffering all the time 
with headache which seemed to grow worse”’ as his 
strength increased. Finally he went down to Maine 
where his mother and younger brother Ezra were 
spending their vacation in Bowdoinham. 


86 THE LIFE OF SAMUEL J. ELDER 


III 


By September the haunting question “What to do,” 
had to be faced. The journal states the problem: 


September 19%, 1873. So my case is just this: My 
health does not admit of more study here in the Kast. 
My inclinations are toward the law: my own judg- 
ment and that of Messrs. Park and Perkins being 
averse to the ministry. Three paths lie before me to 
choose from. The study of law in New York, which 
Sanders and Swift advocate. Law in St. Paul, where 
my health was once so excellent. And paint business 
in Springfield or Boston. The former is really out of 
the question by reason of my poor health. If I could 
be sure that my health would be as good in Minnesota 
as it- was six years ago, I should go there. But doubt- 
ing that, and being told by four doctors that further 
study is suicide, and having reason to expect an in- 
come of $5,000 from the paint business I am halting 
between two opinions, I am also waiting for letters 
from Mr. Lamprey, a lawyer in St. Paul, and from 
Mr. K about the paint. These must arrive within 
a week and then my decision will be made, and may 
God grant that it be the right one. 





It was an inauspicious outlook. The next entry in 
the journal is made five months later. The story of this 
anxious time and of an insignificant and temporary 
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decision which was to determine his life work, is told 
under the date of February 15, 1874: 


So I am wofully in arrears to this journal, but as 
the case is Self versus Ego it will not be severely 
prosecuted. In glancing over the close of what I wrote 
last September, the truth of Widow Bedott’s “Kant 
Kalkilate” is forced upon me afresh. For whereas I 
expected to decide on my life-work within a week, five 
months have passed and no decision is made. The story 
of the interval is not a pleasant one or one to be proud 
of, but as an old party called Aeneas said, olim juva- 
bit meminisse. . . . No letter came from St. Paul 
concerning the law there and while I was waiting, Mr. 
S. L. Barnard of New York wrote me, at Sanders’ 
suggestion, about tutoring his son that year. I waited 
nearly a week to hear from St. Paul or Baltimore and 
then telegraphed my acceptance of the trust. During 
this time a great financial panic had occurred and busi- 
ness was in a very unsettled state. For this reason Mr. 
K had hesitated to advise me to enter the busi- 
ness. . . . Not hearing from him I started for New 
York via New Haven on the last Thursday of Sep- 
fembere ay .. 

Arrived in New York I was coolly told by Mr. Bar- 
nard (a fine gentleman however,) that he had engaged 
Kimball, Sanders’ old chum. Here was a nice mess: 
no visible means of support and subject to great ex- 
pense. Shaw, Lewis and myself got rooms together at 
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58 Clinton Place at only $9.00 per week and all of us 
entered Columbia Law School. I set to work vigor- 
ously to get some tutoring and was nearly successful 
in three instances. By answering all the advertise- 
ments in the leading papers I became acquainted with 
Mr. J. C. Spencer who wished a teacher for all his 
children six hours a day. After seeing him twice and 
feeling sure of the job, he chose an “older man.” 
Through Schermerhorn’s Agency and hard work I ~ 
was appointed 3° Assistant of the 52¢ Grammar 
School out of seventeen applicants. Just at the time 
I received this notice, a chance offered in a German 
private school at Jersey City, which I declined after 
visiting the school and finding the salary was only $30 
per month and board. Such a place. Dotheboys re- 
versed, and such scrawny, forlorn children. My duties 
were to include those of wet nurse and necessitated 
being on hand night and day. 

Before speaking of the other school and fatal chain 
which choked my life in it at its inception, I will re- 
count what else befell me in the city. At the law school 
I was fairly successful in the recitations and getting 
down the lectures conscientiously. But during all this 
time my head was in such a state that I was on the 
verge of distraction: study was impossible. The dis- 
tressing weakness in the back and the acute burning 
pain through the front of the brain and along the 
nerves of the eyes disarmed all resolution. 
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Now for the school. I hesitated a long time about 
accepting the place, considering my health and the re- 
quirements of the law. Half-decided I went to the 
school one Monday morning the last of October I 
think, and found that I must pass a state examination 
which was for the Friday following. Again I nearly 
gave up the whole thing, but went to the examination. 
My head ached horribly. I was kept till three in the 
afternoon without dinner, though the examiners took 
regular rations at the restaurant. I thought I did very 
well ’till I came to the oral part when such questions 
as “define weight, prove the distance of a fixed star, of 
the diameter of the earth,” etc. sprung without notice 
or time for consideration floored me and I was re- 
jected with contempt. Well, I have a hearty respect 
for the silver-haired alert old man who went for me 
though he did seem rather malicious in his treatment 
of a Yale man. Perhaps the less said of that afternoon 
the better. I was in a real frenzy from my head and 
this disgrace was overwhelming. I must tell the boys 
for they knew of the examination and would ask the 
result. But what to do was the question. I had not been 
to the law school for several days from inability to 
study. I had that morning received an invitation to 
visit Baltimore and look into K ’s business. I had 
partly arranged to room with Kimball. I called on the 
latter, told him my failure fully, and he advised trying 
again, but my pride forbade. I left him without deci- 
sion. I woke next morning without any. If I were go- 
ing to Baltimore I must decide in a few minutes: it 
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seemed a life decision. And so I took a travelling bag, 
put in a few things, heard what sounded like sneering 
regrets from Goddard and Lewis, ate a hasty break- 
fast and set out for the ferry. 

It was the most miserable day of my life, everything 
looked black and foreboding, this failure seemed a 
token of my whole life. I almost decided to go back 
and try to get a new examination, hesitated a long 
time about buying my ticket, nearly decided to get the 
ticket-master to take it back, the black water of the 
river looked inviting and I thought of the revolver of 
the afternoon before. So I took the train, and sick, 
hungry and tired reached Baltimore in the evening 
where by great exertion I concealed my depression. 
There, I have given the whole of that black passage: 
it was the lowest point that I touched, the infernum 
of my life thus far. May I never live to see such an- 
other period however unfortunate my life may be. It 
is a hard thing to bear up against external calamity 
where you have not yourself to blame; but when the 
sole cause of your failure is yourself, and your mis- 
fortune is no less than complete distrust of yourself, 
it is hard indeed. 

Nearly two weeks were spent in Baltimore at Mr. 
K ’s house. I looked over his books with Parker 
his clerk and found his affairs in a very much less fa- 
vorable condition than I had reason to expect... . 
Still I believed there was money in the business if 
properly conducted and decided to enter it, though I 
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did not commit myself to him. My wish was still to 
study law if possible and I told him so... . 

On Friday I reached home, having made a vain ef- 
fort to get something to do in Boston at the news- 
papers and in answer to an advertisement. 

Cousin Maggie Jose was at Aunt Lucy’s when I 
arrived, dying. . . . Thursday I went for her husband 
to South Hanover and by mistaking the train was de- 
tained at the house of Ezra Magoun over night. Next 
morning on the cars I saw an advertisement in the 
“Advertiser” for a law student, which I answered at 
once and was engaged at $5.00 per week in the office 
of Morse and Hardy, 5 Court Street, to begin the 
next morning. I did not intend to study law much, but 
wanted something to occupy my mind during the 
winter; wanted to get acquainted in Boston before 
beginning business in the spring, which by Mr. Vas- 
seller’s advice was considered best as little paint is sold 
in the winter; and wanted the $5.00... . 

Up to the present time I have remained steadily in 
the law office not missing a day or failing to draw my 
magnificent stipend on occasion. I kept dark for a 
time writing to no one about it because my friends in 
New Haven and New York supposed I was going 
into business and could not know why I went into a 
law office. But it has leaked out in various ways and 
Tarbell has been to see me. 

I have not read very hard, but with considerable 
care. First Metcalf on Contracts, then Kent, finishing 
the second volume yesterday. I have also looked up 
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law some on cases in the office. I have had the usual 
amount of routine kicked into me by the urbane clerks 
of the various courts and have become expert in dodg- 
ing. 

Up to the first of this month, (Feb.) I boarded at 
home, leaving there at 7-30 A.M. and here at 5 P.M. 
Monthly tickets $11.60. I made many pleasant ac- 
quaintances in the cars, the most prominent of whom 
was Henry Ward Beecher, by Park’s introduction. 
Mr. Beecher had lectured in Lawrence the night be- 
fore. He was in excellent spirits and talked brilliantly 
all the way,—simile after simile glanced from his 
polished mind till I was dazzled. I went cut in 
Lawrence none at all, no calling, no parties, no 
dances... . 

On the first of February I tied up my “zinc” [his 
trunk] and fetched it down here to Boston where it 
and I now are at 14 St. Charles Street, South End. 
My chum is Melvin O. Adams, clerk in the District 
Attorney’s Office, student at the Boston University 
Law School and a generous fellow, Dartmouth ’71. 
We take our meals at 255 Tremont Street at the 
Seaver House, but the name is not very satisfactory 
on an empty stomach, less so on a sick one. We go out 
thus far very little. On Sunday (today) I heard EK. E. 
Hale and W. H. H. Murray. 

But by far the most important thing in the last three 
months is the improvement in my health. In December 
I consulted Dr. Porter of Massachusetts General 
Hospital and he struck out a new line of treatment 
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under which I have profited greatly. My headaches 
after a time entirely disappeared and I found myself 
ready for and successful in a great deal of work from 
which I previously shrank. . . . I am not exactly like 
Scott’s stag of whom he says: 


“New vigor with the hope returned 
With flying foot the heath he spurned” 


for my vigor came without and before the hope. 

So this question again returns of a life-work. It is 
simply this: Am I enough better to warrant me in 
giving up the paint opening and trying law? Dr. Por- 
ter will not advise. Park says law by all means, you 
will throw away your character by a change. I have 
written for Mr. Perkins’ advice. But of course the de- 
cision is with me. May no mistake be made. If I were 
only deep in love and saw a way through business to 
a speedy marriage, that would probably decide me. 
But I am not in love nor soon likely to be. 





CHAPTER V 
DECISIONS 


I 


THE JOURNAL CONTINUED: JUNE 28, 1874 


ELL, the question is settled to all appear- 

‘ \ / ance and I am to be a lawyer. There seems 

to be no doubt that this is final, for even if 
I wished, as I do not, that my choice had been differ- 
ent, it is too late to change now and throw away a 
year’s work. 

The way it came Rat was this. My inclination had 
been leading me more and more towards the Law, and 
without taking decided ground I had intimated my 
feeling to Mr. K . On the 17 of February I had 
a letter from him stating that in view of my feelings 
and business stagnation in the country it would be 
best to drop our intention for a year. This I regarded 
as final and felt at once a sense of certainty and re- 
lief which was new to me. Since then I have had no 
misgivings and have prosecuted my studies with inter- 
est and some success. My mind has been clear and 
fairly serviceable, better than for two years before, 
but not as I think it ought to be. 

Of my health I need only say that it has steadily 
improved though I have taken very little medicine. 
Dr. Porter’s directions I have followed closely and 
find them just what I need. . . . On the whole I think 
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that with a three weeks’ vacation this summer in the 
Maine woods or elsewhere I shall be wondrously im- 
proved and hardly know myself in body or mind. 

My law reading has been slow, but I have tried to 
understand what I went over. My memory is not re- 
liable as I could wish, especially concerning names. I 
frequently find that a subject which I thought I 
clearly and firmly understood has escaped me com- 
pletely when suddenly recalled in a different manner 
from that in which I learned it. In reading on Real 
Property I adopted a plan suggested by Mr. Hardy, 
viz. that of reading several authors in connection on 
each title. Blackstone and Kent have been my chief 
companions thus far and [I have finished the first vol- 
ume of Blackstone and all of Kent. Tomorrow I be- 
gin the second. volume of Blackstone. 

The office of Morse and Hardy [George W. Morse 
and John H. Hardy] in which I am is at five Court 
Street up two flights and comprises the three rooms 
east of the entry. I am now in the northerly of the 
rooms with a civil engineer named D. H. Andrews, a 
graduate of Dartmouth Scientific Department and a 
very superior man. The room is reasonably quiet and I 
get along as well as could be wished. I think Morse 
and Hardy are pretty well satisfied with my exer- 
tions. . . 

Before leaving my relations arising out of the law 
office I will tell myself, for the sake of pleasing an 
easily gratified egoism, a couple of anecdotes. Mr. 
Hardy, two weeks ago was very busy . . . a case at 
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Cambridge, one at the U. S. Court and a motion in 
a divorce case Marston v. Marston, he appearing for 
the libellant Mrs. Marston. The latter matter was left 
for me to watch. It was a motion by the libellee for 
leave to visit his child in the custody of the wife pend- 
ing the libel. Three days I “watched” in the Supreme 
Court, Judge Endicott presiding in chambers and 
Marston v. Marston was not reached. Three witnesses 
for us sat and broiled and wondered why I did not 
know when the case would be reached. On the third 
day, I saw Mr. J. H. Butler the counsel on the other 
side and we went over to court to get a hearing. We 
were heard: he first, making a pathetic story of a lov- 
ing father who had for years worshipped his child’s 
image, and now came asking permission to see his 
darling. The judge was not visibly moved, but he said 
with some asperity to me, “Why do you oppose this 
motion?” For the half hour previous, my “too too 
solid flesh” had been threatening to melt, shake into 
shoe-strings or in some way fizzle out into nothingness, 
but now I braced up and boldly went for his honor, to 
my great surprise doing very well. Mr. Butler then 
put Mr. M. on the stand, who testified that in Nov. 
1870 he had tried to see the child and been forbidden 
and prevented by his wife’s father. This was damag- 
ing, as I must show that he had not seen the child or 
tried to in four years. In cross-examination I asked 
him if he was sure it was ’70, he was; if he did not write 
his wife a letter after this effort; he did; [I] showed 
the letter to the judge dated Nov. 1867. We got the 
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case. This was Wednesday, June 10, 1874, I am quite 
sure. 

July 5, 1874. The other story was at the expense of 
Mr. Morse. In the course of an argument before 
Judge Bacon in the Superior Court he said, “I have 
given the subject great study, &c.” Shortly after, he 
was unable to find the point in a case and was com- 
pelled to ask, “Is Mr. Elder in court?” for I had 
looked up the whole matter and all he knew was from 
my notes. During these months I have picked up a 
little practice of my own and have realized something 
from it, but of course it is of importance only as show- 
ing that I am getting somewhat acquainted in town. 
So much for law. 

I lived in Boston with Adams three months taking 
my meals the latter part of the time at Mrs. Sanders 
56 Chandler St. We went out considerably for a part 
of the time and I met several pleasant ladies, espe- 
cially a graduate of Vassar College in ’73, Miss Lilla 
Thomas. She resides at Hastings-on-Hudson, N. Y., 
but was visiting Mrs. Ginn. She went away soon, but 
I have heard from her occasionally. She writes very 
enjoyable letters and in excellent hand. 

. . [ have felt rather poor this spring and have 
avoided many expenses that I should otherwise have 
incurred. . . . The expense that cost me the most to 
forego was that of a trip to New Haven during Com- 
mencement. I felt that I must have a new suit to go 
in and so it would cost me in all $75.00 at least. I did 
not go and have not yet ceased to feel the disappoint- 
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ment. O Poverty! et settery. I tried to get reporting 
to do to cover my expenses to New Haven but failed. 
. . . sometimes feel that I am a Pigeon and all the 
world are Rooks to pluck me: at other times I am 
quite a brave and confident chap. 

Thus my first year out of college has passed. Presi- 
dent Porter once said to us that a man often grew 
more in that year than in any year in college. I fear 
that my year has not been one of great development, 
of such growth as I had a right to expect of myself at 
one time. It is true I left college in broken health with 
a physician’s and expert’s warning in my ears, “You 
can never recover: you are utterly broken down. If 
you enter the law, twelve years of unsatisfactory ef- 
fort will find you in your grave.” By God’s grace that 
prophecy seems likely to be unfulfilled. My health 
seems constantly improving and my mind gaining 
strength. With ordinary care I may hope to be able 
to do much hard work still. That is certainly a great 
advance and I may say I have been more kindly dealt 
with than I dared hope. Further I have chosen a pro- 
fession and have no hesitation or regret in regard to 
the wisdom of the choice. Not that I regard the road 
to legal success a flowery path or that I have such con- 
fidence in myself that I expect to triumph over all 
obstacles, but that seeing all the difficulties, the preju- 
dice, the favoritism, the advance of the undeserving, 
the crowd of aspirants, the temptation to dishonesty, 
IT have hope of attaining an honorable position in time. 

Then too I have done some good work on the law 
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and have tried to master fully whatever I took up. 
But aside from these advancements and not underrat- 
ing them, I must confess that I have not grown in 
body or mind as I ought to have done. My mind is 
slow, my memory often very treacherous and the 
power of combining new ideas with old, of suggesting 
new forms and illustrations seems very poor and dull. 
. . . L hope that a good vacation in the woods some- 
where and a quiet life in Boston next year will give me 
back an elasticity of mind and strength of memory 
which I have not enjoyed for years. The outlook how- 
ever financially, matrimonially and socially does not 
seem very bright, let us hope for the best. This is som- 
bre writing for this book but I couldn’t help it. 


hs 


THERE is an old story of the first meeting of Lilla 
Thomas and Sam Elder which this contemporary 
journal suppresses. It runs somewhat like this. It was 
an evening late in February in the year of 1874. There 
was a ring at the door of the house at 4 River Place, 
Boston. A maid opened the door and ushered into the 
parlor a short, well-proportioned young man who was 
dressed in a neat, conservative style. He had stiff red- 
dish hair, more reddish side-whiskers and a plenteous 
moustache. As he entered the room a young girl of 
twenty rose from a seat where she had been reading or 
sewing. She was small and slender. She had soft curl- 
ing nut-brown hair and blue eyes; her color was 
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bright, her dress fashionable. She did not know the 
young man, for she had just arrived as a guest in the 
house of her friend, Clara Glover Ginn. This friend 
had been her instructor at Vassar College, and had 
lately married a rising young publisher of Boston 
named Edwin Ginn. The young lady visitor at the 
Ginns’ fled on seeing the unknown gentleman and 
ran upstairs to her host and hostess. “One of your 
book agents is downstairs,” she cried a little breath- 
lessly to her friend’s husband. “I guess not,” replied 
Mr. Ginn, with considerable emphasis, “if it’s Sam 
Elder.” And Sam Elder it proved to be. He too had 
known Miss Glover before her marriage and even be- 
fore she taught at Vassar. She had been one of his 
teachers in the Lawrence High School. Moreover, he 
had already begun to do a little legal work for her 
husband. 

“Vassar Female College” was very new indeed in 
those days and. its graduates, according to hearsay, 
were alarming young women. Lilla Thomas had 
graduated from Vassar at the age of nineteen, “Little 
Thomas,” her classmates had called her. She was mod- 
est and sensible. In every way she belied the reports 
of the strong-minded and strident-voiced women who 
were said to be products of higher education for fe- 
males. This was her first year out of college, just as 
it was Sam Elder’s, and it was reassuring to know that 
before deciding upon a career, she had been spending 
a winter with her mother and sisters in her home at 
Hastings-on-Hudson. Now that spring had come she 
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had been away on a round of delightful visits to her 
friends in New England. The visit in Boston was the 
last of them, and by the end of another week she was 
ready to go home again. All sorts of interesting things 
had happened to her and she had written to her mother 
about them, but perhaps, so she thought, this last week 
saw the best of them all. 

| March 8, 1874 
My dearest Mamma, 

My latest excitement is a young man who has been 
to call three times within eight days and is to come 
again before I leave. I will reserve particulars until I 
am able to tell them verbally,—they will be all the 
more interesting. 

One thing that will show the way we are progress- 
ing in our acquaintance is that the second time he 
came I promised to make him a book-pincushion and 
last night presented it to him. 

. . . How glad I shall be to see you! . 


Your devotedly loving daughter, 
LILLa. 


Sam Elder had written to his mother, too, about 
“the young lady at Mrs. Ginn’s.” She replied to him 
with an anxious inquiry as to whether the second inter- 
view was as interesting as the first. “If so,” she con- 
tinued, “I have some hopes of you, that is that you 
have a heart that is susceptible.” Who, besides them- 
selves, could know that after Sam Elder had seen Lilla 
Thomas off on the train to New York, he had a rose 
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to keep—she treasured its stem! Certainly the journal 
did not hear of it. “She went away soon, but I have 
heard from her occasionally,”—how reticent one may 
be in a journal! 

Letters passed back and forth between them. He 
begs her pardon for not waiting the proper seven days 
before replying. Three days is too soon, he knows, but 
he is in the mood for writing. They confide first im- 
pressions. He did not like her that first evening, for 
she appeared quite frivolous and he thought her a 
coquette to pretend to such shyness. She really 
thought him a book agent. Preliminaries over, they 
discuss the world, each other, themselves: 


Boston, November 29, 1874 
Dear friend Lilla, 


. . . L wonder if young women and young men are 
at all alike in their first impressions of life’s competi- 
tion. . . . I used to dream of doing nobly something 
in life and of deserving well at the world’s hands: of 
my mother’s living to be proud of me and to wonder at 
me a little possibly: and that the papers would speak 
of me now and then: and that the agent of the Pacific 
Mills might be glad to say that he encouraged me as 
a boy. Ah, well, I can afford to laugh at it all now and 
take up my little place in life without a regret that 
Heaven did not make me in a larger mold. A happy 
home, an honorable name, a quiet and not prolonged 
old age seem all sufficient, and well worth working for. 
Learning that others are very much abler than our- 
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selves and can do more in life is a very bitter thing 
however to many boys, especially such as learn it in 
college after having been flattered at home and at 
school till they hoped and expected to astound the old 
college by their powers. But it is a lesson that all must 
learn and the sooner the better. It was not very bitter 
to me someway: perhaps I had never built very high: 
perhaps I was let down easily to the proper plane, get- 
ting more than my deserts to make the way easier. 
Now how is it with you and with other girls? I have 
given you the masculine side of the case, intruding my- 
self asanexample.. . 

I am in rather an anxious state of mind at present 
and shall be for a day or more. The trouble is this. I 
am to try to deliver an address to-morrow evening in 
Chelsea before an association of—as I am led to sup- 
pose—highly cultivated ladies and gentlemen. I have 
often made little speeches of ten or twelve minutes on 
some single point, but to talk extemporaneously for 
an hour and a quarter before a large number of to- 
tal strangers is very alarming, especially as most of 
the speakers heretofore have been persons of some 
note, y 6 %. 

Sincerely, 
SAMUEL J. ELDER 


Boston, December 18, 1874 

My dear friend, 
. . The affair at Chelsea passed off very pleas- 
antly for me; I fear not to the audience. Being intro- 
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duced by the Editor of the Congregationalist and 
braced up by a corpulent ex-mayor on my left and an 
unwieldy table on my right I kept the folks waiting 
for an hour and a half which seemed about 15 minutes 
to me, but to them I shudder to think how long. You 
must not think it was much of an affair. A club of 
ladies and gentlemen meet once a fortnight to hear re- 
marks on some practical subject and asked me to talk 
about Legal Procedure. There were no reporters. . . . 
Sincerely, 
SAMUEL J. ELDER 


As their friendship progresses he tells her more 
about his work: 


Boston, December 20, 1874 
My dear friend, 

. . . I believe I was intending to tell you what I 
was and am trying to do. First my office work which 
has lately involved considerable new responsibility 
though less routine work. Then the two hours of lec- 
tures at the Law School and as many more for writing 
them out at the office and an indefinite number (in- 
definitely few) for text books. These use up the sunlit 
hours. In the evening I hardly know what, some law 
reading and more not legal; preparation for those 
theatricals of which I believe I told you; one evening 
a week at Moot Court with other nameless advocates. 
Finally two evenings a week I have charge of the eve- 
ning school at Arlington. I go out by the steam-cars, 
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but have to return six or seven miles by the last horse- 
car over the road on which the British marched out to 
Lexington one night a century gone, and along which 
the first blood of the Revolution was sprinkled... . 

Have I ever told you what an historic corner ours 
is? In it the great Webster-Parkman Murder case was 
worked up: in the room where I am Charles Sumner 
studied law: across the street Webster and Choate had 
their offices in the old days when giants walked the 
earth. It has the musty flavor of antiquity about it and 
is a convenient location as well... . 

Sincerely, 
Sam’. J. ELDER 


So the friendship grew. 


III 


AFTER Sam Elder had recorded in his journal the 
somber outlook ahead of him “financially, matrimo- 
nially and socially,” almost a year passed away before 
he wrote in it again. And then, “Nearly a year of si- 
lence and such a year!” are the words with which he 
opens the next entry. He continues: 


June 14, 1875. Whether I can give anything like a 
connected account of myself and my doings is a ques- 
tion. In the first place Iam avery different sort of per- 
son from him who made the last entry in this book: 
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better? “‘yes, without hesitation better.” Much of the 
uncertainty of my past life has changed into a plain 
certainty and with this change my life has narrowed 
into a deeper stream, calmer more direct and of 
stronger clearer current, not running off and spread- 
ing itself in marsh or shallow. Something of this 
change is sad, even now. The boy, free, careless, with 
unlimited visions of future possibilities has gone and 
in his place is a man with definite and somewhat mat- 
ter of fact future, with a clear sense of responsi- 
bility, with his own future to make in difficult condi- 
tions... *. 


Here the journal relates the “deeds and exploits 
of the past eleven months”; a long account of ball- 
playing with the “Beacon nine”; of a not too satis- 
factory vacation in the Maine woods; and finally of 
the loss, through a bad real estate investment, of all 
his little patrimony from Uncle Sam. The account of 
this misfortune concludes as follows: 


June 15, 1875. The weary work I spent in this mat- 
ter will, I hope, never be erased from my memory or 
cease to serve me as a warning against high rates of 
interest and tampering with unknown business. . . . 
I gave it all up a long time since and have finally faced 
the fact that the little property which by Uncle Sam’s 
kindness has helped me on so nicely to an education is 
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now no longer my support and that I must look to my- 
self for everything. So for over a year past I have sup- 
ported myself and continued the study of law. Just 
how it has been done I cannot see—there has never 
been a time when I was entirely without money and 
none when I was rich. Economy on the one hand and 
what seemed like providential aids on the other have 
carried me through. 

In the first place I have had a regular stipend of 
$5.00 per week in the office, which is far more than any 
of my friends in similar positions have had and for 
which I am grateful especially to Mr. John H. 
Hardy. 

Then during the winter beginning at Christmas and 
continuing to the first of April, I taught the evening 
school at Arlington twice a week for a fair compensa- 
tion, $3.50 per evening. For this also I am indebted to 
Mr. Hardy. The school did not average over twelve 
scholars and they were in the most elementary 
branches. How some of my friends would have 
laughed could they have seen me, a graduate of Yale 
College, guiding the stubborn pens of anxious serv- 

ant-girls, or helping them through the mysteries of 
_ five letters. But I did my work well and deserved my 
pay. It was often severe work though, and far from 
romantic, though I got some fun out of it... . 

June 29, 1875. During all this time I have remained 
in the office at 5 Court Street, but my position has 
materially changed for the better. Last October the 
firm of Morse and Hardy was dissolved by mutual 
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consent. I remained with Mr. Hardy at the same 
salary $5.00 per week but with less than one half the 
work. Mr. Hardy has treated me with marked kind- 
ness and generosity and will deserve my gratitude for- 
ever. He has treated me throughout as an equal and 
given me work involving considerable responsibility. 
The first case which went through all the process of 
trial in which I was put to my own resources was given 
me by him: Moriarty v. Brown. I appeared for the 
plaintiff, a servant girl demanding her wages—de- 
fence payment in full. After a two hours’ trial before 
Judge Churchill and a week’s waiting we learned that 
we had won... . 

My study of the law the past year has been on the 
whole satisfactory. Last fall in connection with my 
office work I entered the Boston Law School and 
heard lectures two hours per day. Henry W. Paine on 
Real Property, St. J. Green on Torts and Criminal 
Law, Dwight Foster on Equity, Charles T. Russell 
on Pleading and Practice, Bigelow on Promissory 
Notes and on Contracts. I found at the end of the first 
term that my work was too great and that I was di- 
gesting very little, and that I could not afford the ex- 
pense of another term. I consequently began work on 
my own plan which was merely to read on one or two 
subjects at a time and to read understandingly how- 
ever long it took. Working in this way I have read 
Williams on Real Property, Gould and Stephen on 
Pleading, Greenleaf on Evidence, annotating freely 
as I proceeded. I have also been connected with a Law 
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Club in which I have debated considerable and with 
much profit as I think. My last case was before a Moot 
Court, Jennings v. Morse in which I argued to the 
jury and was successful as was necessary on the 
merits. 

The conclusion of my law study this spring was in 
my examination for admission to the bar by the State 
Examiners Lothrop and Hazleton. My examination 
before both examiners was on Monday afternoon 
June 14 and resulted favorably. Notice was duly pub- 
lished and I took the oath of office June 26 Saturday, 
thus being admitted by virtue of the statute to prac- 
tice in all the Courts of the Commonwealth. I have 
also applied for appointment as Justice of the Peace 
and hope to receive it in the fall. Thus my real life 
work is mapped out and after so many years of prepa- 
ration I am ready to begin the reality. I fully under- 
stand the delays and disappointments which lie before 
me—there has never been a time when the future 
seemed darker or the probability of earning a sub- 
sistence so slight. 

There yet remains till the last one thing, of which 
I scarcely know how to write. It has for me more im- 
portance for this life and the next than anything else. 
It is so new, so different, so holy that words do not 
come to tell of it. The picture of her who is the burden 
of the story is before me and remembering the sweet 
grace with which she tells the same story I begin its 
recital. On. Thursday the 4° day of March last I 
started on my first trip west since my disastrous ex- 
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perience in the fall after my graduation from Yale. 
Returning from that trip I remember in my heart 
sickness hoping that my face would never be turned 
towards New York again till my wedding trip. I was 
again on my way to New York and without a wife. 
Thursday afternoon and evening were spent in New 
Haven amid such joys of remembrance and compan- 
ionship as only such a college experience as mine 
could afford. . . . Friday was spent in New York 
with Sanders and in making calls. . . . The next 
afternoon I went to Hastings and was met at the 
train by Miss Thomas, the young lady I met over a 
year before in Boston at Mrs. Ginn’s, and with whom 
I had corresponded during the interval. She was also 
expecting another gentleman from Brooklyn who 
came by a later train. Her home on the Hudson com- 
mands a magnificent view up and down for many 
miles, and the Palisades look darkly from across the 
water. 

During the evening several persons were present 
and I devoted myself to Rev. Barry the pastor of the 
Baptist church in the village at which the family wor- 
shipped. Next morning I walked to church with Miss 
Thomas and sat with her, but as it was Communion 
Sunday, returned with Mr. Everett the gentleman 
who arrived the previous evening, a pleasant man and 
a member of Beecher’s church. During the afternoon 
another snowstorm commenced and continued to in- 
crease in severity until during the evening it made 
the warm open fires look a thousand times more 
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bright than ever, and closed about the house like a be- 
leaguered fortress. Miss Thomas, as my hostess, re- 
mained with me from church in the afternoon and we 
looked at her class album of the class of 73 at Vassar: 
we read and chatted much more freely than ever be- 
fore... . . On the return of the church goers we made 
up a little party to visit the greenhouse through the 
snow, whence we returned laden with flowers. After 
supper and before the lights were lit we had music and 
singing but gradually subsided into quiet conversa- 
tion, and Miss Lilla and I sitting on the little sofa in 
the north-west parlor discussed the tenets of her 
church. 


Very beautifully he goes on to describe his engage- 
ment and then continues: 


This it is which has changed me, which has wrought 
whatever improvement there has been in me, has 
‘given me a definite purpose in life, has restrained me 
from much that was unfitting a Christian man, and 
has given me high hopes and ambitions for the future. 
But it must be a long weary time before I can offer 
her a home with me, for whatever that home shall be 
depends entirely on my exertions and success. . 

In the early fall I hope to open an office here in 
Boston, either hiring desk room and use of the library 
of some person, probably of Mr. Hardy, . . . or tak- 
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ing a small office alone in some central place and 
trusting to my friends and Providence for the results. 
Then I intend to reside in some one of the Boston 
suburbs and to have an evening office there. Which 
one is still an open question. Chelsea seems to offer the 
best business opening, there are but nine lawyers in 
a city of 23,000 people. I have several friends there 
who show a disposition to help me in various ways. 
. . . My hopes for the next year are not very high: 
business is depressed, the avenues of law are prover- 
bially hard to travel, and I have no particular advan- 
tages. The great point seems to be to choose and then 
stick. If at the end of my first year of practice I have 
no debt I shall feel that I have done abundantly well. 

Lawrence August 3, 1875. My vacation is over and 
I am pausing for a few days, before beginning the 
second half of my life work: pausing here in the quiet 
of home on the boundary line between the Old and the 
New, the Life of Preparation and the Life of Reali- 
zation. After all it is like geographical boundaries, 
purely imaginary, a child toddling by the uncertain 
aid of a chair might shove across it. But it is none the 
less a real boundary. Behind me is my childhood, 
youth and young manhood—my school days, my va- 
cations, my college life and my law study. Before me 
is manhood and old age, if my life is spared; business, 
the practice of law, and marriage. Doubtless the 
sands are half run out—perhaps I am nearer the last 
grains than I fancy. At all events I think I can go on 
hopefully and happily or drop all without much re- 
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gret. I hope the second half of life will prove a new 
life with more Christian manliness—more earnestness 
and more true success. I think that whether for longer 
or shorter it will prove so, and that at the end I 
shall have less to regret and more to be proud of than 
now. That the past is gone and not to be recalled is 
perhaps a matter of some regret; it is no small thing 
to see that one half of life is gone and that for good 
or ill only a fraction remains. But I do [not] feel 
much regret nor would I recall the days, bright and 
free from care as many of them were. Notwithstand- 
ing my mistakes and short-comings my life has grown 
happier from year to year; in many things there is 
less cause for happiness, but the years have brought 
a contented frame of mind, to which I used to be a 
stranger, and a more correct estimate of myself which 
saves me many disappointments. So that, as in a few 
days—probably tomorrow—I return to Boston and 
begin carefully to launch my little dory, I have hope 
of a quiet and contented voyage until some untoward 
sea swamps me or I drift into some sunset haven of 
old age. Doubtless many more magnificent craft will 
outsail me and leave me behind, maybe tossed about 
in their wake, but I guess I shall not feel very badly 
and soon get into quiet water. The only thing which 
troubles me much is concerning the time when I shall 
be able to put into a little port on the Hudson and 
take on board a companion voyager, but of that it is 
too soon to think, one year I hope, two or more I 
think. 


CHAPTER VI 


“LAUNCHING HIS LITTLE DORY” 
I 





SAMUBE™)) ERDER: 


Attorney rnd Counsellor at Law, 


No. 47 COURT STREET, 


BOSTON. f 
He 270 Pasay 
RESIDENCE AT CHELSEA. "6 > “te 9 v2 ‘ 


' N J HAT import lies in the setting out of the 
most prosaic of known facts in print! 
This is a reproduction of the first business 
card of Samuel J. Elder, attorney and counsellor at 
law. The realization of all one’s aspiration and pur- 
pose may be pictured in miniature on a business card. 
It is the negotiable secret of one’s life perhaps, a 
lens which focuses both past and future. The young 
lawyer, astonished at his new character and name, so 
lately has he emerged from his protecting chrysalis 
of “making ready,” stays his plunge forward for a 
moment at the word “go,” to look about and share his 
amazement and delight with his nearest. 
There is fun in the first rehearsals of an unprac- 
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ticed part. Sam Elder wrote of it all to Lilla Thomas 
on his second day in the new office: 


47 Court St. Boston, August 8, 1875 

. . . Your dear letter of Wednesday came to hand 

at the new office without delay, the carrier knowing 
of my change. In future—probably for a long time— 
you may direct to 47 Court Street, Room 9. Beyond 
all doubt I am established at that address as an attor- 
ney and counsellor at law. If I could by any chance 
doubt the fact and if the newness dimmed my cer- 
tainty, conviction would be forced upon me in divers 
ways. Two new bright signs on the outside bulletin 
boards at “47”? announce the fact to whomsoever it 
may concern—chiefly myself—in uncompromising 
terms—it finds reiteration at the end of the first flight 
and stares you out of countenance from the ground 
glass door of Room 9. Once inside the door—after 
much difficulty for it sticks obstinately—you are al- 
lowed breathing space before being again assailed, 
but even here the careful observer is constrained to 
admit that Elder is a lawyer at least in name. He no 
longer sits humbly at a two-drawer table upon a mis- 
anthropic chair, but in all the softened glory of up- 
holstery he sits gravely before a desk of many draw- 
ers and pigeon-holes, which looms up grandly in ail 
the dignity of black walnut and glistens in its last 
coat of oil and shellac—whereby hangs a tale of which 
anon. No longer is he requested “to step over to the 
clerk’s office etc.” but [is] gravely consulted about 
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his preference in window curtains and his choice of 
washerwomen. Yes, doubtless a change has come to 
the young person of the name of Elder, let us exam- 
ine the means of change. 

Trouble began Thursday and since then seems a 
month. I never have worked harder or with better suc- 
cess according to my own feeling; let me give you an 
episode only exempli gratia. My present magnificent 
desk of which I am justly proud was not always thus. 
Indeed it must be said that when I bought it for a 
trifling sum, it looked very shabby. But I saw that it 
was solid and needed only a little of the carpenter 
and painter to become as good as new. “Another” 
saw its merits and claimed to have the “refusal” of it, 
but I sent two able men for it who emptied out the 
claimant’s papers and brought it away. You would 
have laughed could you have seen your “rising young 
lawyer” minus his coat and other superfluities in the 
role of carpenter, perspiring some but doing—he is 
bound to say—as nice a job as any cabinet worker in 
town, and then behold him as a painter and grainer! 
. . . Unprofessional no doubt you say, but you never 
saw such a change in a piece of furniture: from old to 
new in a night. The funniest thing of all was during 
the play of carpenter when a lawyer down the hall not 
knowing me tried to hire me to do a job for him and 
when our clerk introduced me as “Mr. Elder’ the 
lawyer was a miserable man for a few minutes but 
said in a sickly effort to get out of the mistake that he 


118 THE LIFE OF SAMUEL J. ELDER 


thought I was the best-looking carpenter he ever 
saw... . 

There now when you asked to know all about my 
business you did not expect to be bored with such 
things did you? Of marine insurance cases and heavy 
bankruptcy matters you hoped to be told and you 
have heard of bargains and paint-pots. I will spare 
you. In the same mail with your letter came one from 
Philadelphia entrusting me with the defence of a suit 
involving a few hundred dollars which elated me more 
than it ought to have done. . . . Love to all, and to 
your dear self all the love my whole nature can give 
you... 


On the seventh of September, 1875, he took up his 
journal again: 


Several of the questions which were such at the last 
writing are now answered. Notably the place of my 
Boston working and my Chelsea residence. Our offer 
[Mr. John H. Hardy and S. J. E.] of $600 for the 
rooms at 47 Court St. was increased to $650 and ac- 
cepted, of which I pay $125. On the 7 of August we 
moved into our new abode and found it very comfort- 
able—light, airy and quiet, a great improvement on 
our old den. Directly beneath is the office of the noto- 
rious Abraham Jackson, a defaulting lawyer now in 
Charles St. Jail. I at once got settled by getting at a 
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good bargain a large desk and chair—second hand; 
and having cards and stationery printed. My cards 
were sent to all my friends and I was actually at sea 
after all the years of outfitting. 

Just a calendar month has elapsed and I have every 
reason to feel encouraged by the result. Several suits 
and matters of business have been placed in my hands 
which ought to pay my ordinary expenses. Still I en- 
deavor not to feel elated by this temporary good for- 
tune, which may and probably will cease in a few 
weeks or days. Above all I try to avoid mistakes 
in this new business and trust entirely to hard 
WORK... .... 

On the first of September I moved to Chelsea to 
47 Fourth St. Corner of Chestnut. . . . I have two 
rooms on the first floor, a parlor and a bedroom—the 
former I shall use as an evening office. Thus I am 
started on the road of life. I am grateful that the 
opening has been and is so bright. If the coming days 
are to be dark, it will be a pleasure to know a very 
little of success. . . . My boarding place is very pe- 
culiar and I am not wholly at home in it. Four little 
old ladies of quick bright ways; two young women of 
—but who made me critic. Doubtless I shall accom- 
modate myself to my new egg-shell. 


Another letter to Lilla Thomas tells of more be- 
ginnings: 
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Boston, September 16, 1875 

. . . [have been quite busy all day and have done 
a considerable amount of business: chief is the draw- 
ing of my first petition to the Supreme Court of the 
Commonwealth. Isn’t it quite a feather in your little 
boy’s hat to have a case before the Supreme Court 
and to be retained in a ten thousand dollar case in the 
second month of his practice? But I shall grow boast- 
ful if I go on this way. 

Last evening I went to a Church Sociable and was 
introduced to lots of fine people and enjoyed myself. 
I also put up my two signs at Chelsea and such a time 
as I had of it. The sign on the outside of the building 
wouldn’t stay put and just when I thought it firmly 
fixed was the very time it fell off. Then the ladder 
broke and down came Humpty Dumpty, sign and all. 
But finally it was screwed to the mast-head so to 
speak and is the wonder of all passers. . . . 


The next entry in the journal is dated December 
19, 1875. It should not be viewed in the light of a 
passing depression. There is nothing morbid in it. It 
is a clean-cut view of the standards he had set for him- 
self and a loyal re-dedication to them: 


It is Sunday and has been a sad day to me. My 
Heart. 3°.) As’ fnll cof ner for thes death ofoe 
friend. ».°°.S 

In Memoriam. Died Friday evening December 17, 
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1875 at Somerville, John E. Pike Esq. aged 28 years, 
a graduate of Dartmouth College in 1870 and Class- 
Orator, a member of the Suffolk Bar for two years. 
. . . One of the first men I met when I came to Bos- 
ton to study law two years ago last month, and I came 
to know him well. He was kind-hearted, generous, 
just and courageous. Through constant discourage- 
ment, delay and sickening waiting for practice he re- 
mained cheerful and hopeful. . . . He felt the keen 
edge of embarrassment without swerving from his in- 
tegrity or resorting to a single artifice to gain prac- 
tice. And when at. last he gained a footing and was 
started on the road of success he bore himself with- 
out ostentation or display. Now he is gone having 
hardly tasted the fruit of his long labor and patience. 

. . The question has come to me again and again 
“Why am I more favored than he, in this life, why 
spared and he called away?” . . . It is indeed fitting 
that I should in the presence of the dead ask myself 
how I am living and how preparing to die. And the 
answer cannot be given with the confidence which 
shows certainty. I attend church and the meetings for 
prayer, I teach a class in the Sabbath School... . I 
hate low conversation and unrighteous dealings. But 
after all this is the tale of the Pharisee, in what am I 
better than he. There is something lacking in the tale. 
I am not strong, pure, manly and fearless. My com- 
panions at the office do not recognize me as a power- 
ful unflinching Christian and check their words in my 
presence. I am too pliant. I do not face evil and call 
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it by its name. I compromise, hesitate and shuffle off 
my responsibility. And then too I do not hate the evil 
in my own heart, the old man of sin. My mind is not 
quick to choose the right and refuse the wrong. I am 
not a manly Christian gentleman. And I fear to make 
resolutions to set myself a high standard, to pray for 
strength to live a better life; for experience shows me 
how weak I am, too weak to be good and not bad 
enough to be openly so. But I will leave this subject 
for the present and hope that before long, I may be 
able to write in a firmer hand of a better life. 

In my love for Lilla and in its purifying influence 
I put my chief earthly trust for the future. She has 
helped me in the past and does help me now. And my 
love for her has changed, has grown strong and true. 
. . . She will guide me into the paths of holiness and 
faith. And yet I am trusting too much to her and not 
enough to her Master. Without Him we cannot be 
strong. . . . I know that I ought to rise in my own 
strength and asking God’s help go forward to a 
manly life. 

Chelsea, January 4, 1876. My twenty-sixth birth- 
day! . . . it is high time I set to work to catch the 
flying history and days. And indeed they seem to fly 
past. I lose all trace of them. New concerns, anxieties, 
situations and emergencies come up, are met after 
some sort, and are gone before I fairly have realized 
them or their meaning and demands. I am slow of 
comprehension, dull and sluggish. After a crisis is 
past I see how and where I should have acted more 
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promptly and decisively. But this aside: I am doing 
the best I can and must be therewith content. 

My practice in the law during these months since 
my beginning in August has been flattering and en- 
couraging. Nearly all the time I have been busy and 
have realized double the profits—and more—that I 
expected. My friends and acquaintances have come 
up to the mark handsomely and showed a confidence 
in me which was wholly unexpected and encouraging. 
I have not—of course—been doing a large business, 
but have been occupied most of the time in various 
ways and have more than covered my expenses of all 
kinds. There have been several times when it seemed 
to me that my fortune had turned and that a season 
of discouragement was before. But within a week new 
work would come in and the mill set going again. I 
have made mistakes be it remembered and have been 
nearly wild with chagrin and indignation at myself. 
I have the unfortunate habit of taking upon myself 
the entire responsibility of a case and of blaming my- 
self whether in fault or not. I shall and must over- 
come this habit, for the nervousness and fretting 
would soon wear me out. Not that I have allowed my 
errors to be known where it could be helped. And this 
I must learn fully, to keep my business to myself, 
away from the men in the office. I have not many suits 
in court and my docket does not make a strong show- 
ing, but matters of business which could be settled 
without suit have been constantly recurring to give 
me employment. 
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The most important event this fall has been a visit 
by Lilla Thomas in this vicinity. She came late in 
September and went with me directly to Lawrence 
where she spent nearly three weeks with mother, get- 
ting very well acquainted and completely winning 
the dear woman’s affection. And mother made an 
equal conquest. I visited her at home two or three 
times a week and we attended the Central Church to- 
gether and sat in the old pew, number ten. 


After various other visits Lilla Thomas went to 
spend Thanksgiving with her friend, Mrs. Ginn. The 
journal continues: 


On reaching Malden on Thanksgiving day I found 
Lilla in great distress. She had received a letter from 
home saying that her mother was ill and in a sea of 
trouble concerning business matters. . . . Mrs. 
Thomas and Emma wrote begging me to come on 
and see what could be done. Accordingly Lilla and I 
started the next morning by the Albany road and 
reached Hastings about nine o’clock the same eve- 
ning in a heavy rain-storm. We met a hearty and 
whole-souled greeting. I spent several days in exam- 
ining Mrs. Thomas’ affairs and found them in deplor- 
able condition. At the time of Mr. Thomas’ death a 
very handsome estate was left to Mrs. Thomas and 
the children. But everything was placed in the hands 
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of a New York lawyer, M who had managed 
them as he chose and made no statement of any kind. 





During the next few months at least one important 
decision is to be made, which is no less than this: 
whether to be married this half year. It is entirely a 
question of financial ability. We are both now ready: 
our engagement has lasted nearly a year and no good 
reason remains for delay, except that my income is 
insufficient. We expect to board here in Chelsea very 
reasonably, but it cannot be denied that even that will 
surpass my income. I fervently hope that the way will 
be opened, but cannot see it clearly now. 


II 
Mors than eleven years go by before he writes again 
in this journal. Then he tells of the events of the 
spring and of the decision to be married on the tenth 
of May, 1876. “Mrs. Thomas’ affairs went from bad 
to worse, the house at Hastings was to be given up, 
and Lilla must teach school or be married. And we 
chose the latter. We were absolutely without other 
means than my profession and it makes me shudder 
after these years,” he writes in 1887, “to think of the 
risk we took.” But although the burden was heavy, 
the contemporaneous letters to Lilla Thomas show 
that work continued to come to him. A few of these 
letters, written before their marriage, give some idea 
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as to the progress of his law practice and reflect the 
quiet certainty of their comradeship: 


Boston, January 21, 1876. 
. . Tonight I am tired and almost blue—every- 
thing looks leaden to me and yet I have not the faint- 
est real reason for discouragement. Yesterday I was 
successful in Mr. Wilder’s case at Dedham and they 
have or appear to have the greatest confidence in me. 
Today a great house in this city has failed and one of 
your large New York firms, G. P. Putnam’s Sons, 
telegraphed to retain me to prosecute their claim. In- 
stead of feeling elated at these continued successes I 
get tired and almost despondent. I feel that I am 
wholly unworthy all this success and that pretty soon 
everyone, you among the rest—will find me out for an 
imposter. Tomorrow morning all will be changed and 
I shall be strong and brave again. So it is only weari- 
ness. . . . Still I do tremble at being plunged so 
young and inexperienced into so much responsibility 
with so many chances of going wrong. I love you 
dearly and wish that we could go away from cities and 
men and bustle and just be happy together with no 
thought of tomorrow—only of ourselves. Yes, very 
likely I should feel the need of something to do and 
no doubt you would want a more ambitious young 
WANA. Le: 


Boston, February 11, 1876. 
. .[ am doing considerable work and feel well 
satisfied with my progress. Were it not that I want 
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you so much, I should not care to do more business 
than I am now doing. As it is I am very greedy and 
avaricious. You would hardly know me. Today I had 
decided to say “two dollars if you please,” but when 
the pinch came I said “three” without any “please.” 
Yesterday brought two divorce cases, the first I have 
had. Coming in a pair they were somewhat alarming, 
but I shall manage them both I think... . 


Boston, March 6, 1876. 
. . . I fully believe that our life will be one of sim- 
ple, earnest progress towards the right and good. The 
modest unassuming character of our Savior seems 
more attractive to me than it ever did before and I 
constantly find myself shrinking from everything like 
noise, self-assertion and conceit. Nothing troubles me 
more in my character than the appearance of self-con- 
fidence and self-satisfaction which I have. I try to 
stop myself in speaking of what I have seen and done, 
my business, my friends and myself. But enough to 
be unhappy about constantly slips out. . . 
I attended the Harvard Symphony Concert this 
afternoon. I wish you could have taken my place for 
I do not really enjoy such excellent music... . 


Chelsea, March 19, 1876. 

. .This evening at the church I am to make a 
temperance address before such as choose to come 
out. I am a trifle nervous as I am to be the principal 
speaker followed by several gentlemen of promi- 
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nence. My preparation is not very complete and I 
must trust to the occasion to help me out. As I speak 
first, that help will not be very great I fear. It was 
my great fault in college to delay preparation till the 
last moment and then fail. You must correct that 
fault for I think I am falling into it now. But the 
more I write about this, the more nervous I grow and 
will change the subject... . 


Boston, April 29, 1876. 
. . You are thoroughly dissatisfied, I am sure, 
with the letters you have received this week. 1 am 
sorry they have not been more to our mind. That trial 
at Dedham so completely engrossed my time that 
nothing outside was possible. I was defeated in the 
end. I never have done so well before and have re- 
ceived congratulations from every quarter, especially 
from my clients though they were the losers. My ar- 
gument was an hour in length and surprised me ex- 
ceedingly. My opponent was one of the oldest and 
most reputable lawyers in Boston. After the verdict 
several of the jurymen came to me and said they had 
a wager on my age, viz.: that three of them said that 
I was not a day under 40 years old. They lost the 
wager. They said I looked young, but talked and 
acted like an old man. So you see what an “old bache- 
lor” you are to marry... . 


In the journal, written eleven years afterwards, 
there is an account of the wedding: 
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At Hastings-on-Hudson, May 10" 1876, at the 
home of the bride’s mother Lilla S. Thomas to 
Samuel J. Elder. It certainly was a lovely May day 
and the house at Hastings was beautiful. A lot of 
New Haven fellows were there: Judson, Flagg, 
Johnes. Ezra went on with me and was the only one 
of my family present. It was the day the Centennial 
Exposition opened at Philadelphia but no such out- 
ing for us. The young attorney in his first year of 
practice without means aside from his profession, who 
marries an undowered wife must not go to Philadel- 
pian... 

We stopped at New York and New Haven each a 
day and reached the City Hotel Chelsea with a large 
number of trunks piled up behind the hack from Bos- 
ton and began life. The hotel was soon changed for a 
boarding house on Third Street, a formerly elegant 
residence of an ex-mayor and it was an improvement. 
Lilla went to her Vassar Tri-ennial in June and we 
spent the summer and fall in Chelsea. The church and 
Entre Nous Club treated us to a warm reception and 
all our relations were of the kindest and pleasantest. 


III 


Tue first years of married life were filled with in- 
tense anxiety about money. They were also filled with 
a great sorrow—the loss of their first child, a daugh- 
ter, Clara, when she had just passed her first birth- 
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day. She was a sunny, lovely child with her father’s 
dark hazel eyes, and very like him in all her ways. 

Necessity and sorrow left upon both husband and 
wife an ineradicable memory of struggle, so that nei- 
ther of them talked much of those early days. The 
first year’s earnings amounted to about six hundred 
dollars. Prices were not as low then as we incline to 
think; there had been an inflation of the currency 
after the Civil War and the panic of 1873 had dis- 
turbed business conditions. Even as late as 1876 was 
an unpropitious time for a young man to make his 
initial effort in a profession like the law. 

After looking about the suburbs of Boston for a 
home, Mr. and Mrs. Elder moved to the little town 
of Winchester, a modest, friendly place eight miles 
from Boston, and there began their first housekeep- 
ing. For twenty-five dollars a month they rented the 
house which is now number seven Wildwood Street, 
and, small as it was, had to shut up the parlor for 
want of furniture. 

The journal entry, written so long afterwards, re- 
cords the events of those first hard years: 


Sunday, March 6, 1887. . . . We began house- 
keeping on Wildwood Street, Winchester, in a new 
house opposite the Ginn’s house and next door to the 
home of Jesse Clinton Paine. Here our first child 
was born March fourth, 1877, Clara Joanvahrs 
Elder. . . . The year was a bad one. I had no money 
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to buy furniture, and the expenses of Lilla’s long 
sickness, a couple of nurses and doctors from Boston 
and a couple of servants for the house and child mired 
me considerably in debt. The furniture was mort- 
gaged at a high interest, though the mortgage was 
never recorded, and there were many times that the 
end seemed just round the corner. As I look back 
upon that year and upon some that followed it I 
would give much if I could lend the myself of that 
time some money, if only to blot out the recollection 
of my position. It seems as if the loss of a single case 
or collection during that period would have smashed 
my house of glass. At all events I have a pretty broad 
sympathy for those less fortunate who are surprised 
with other people’s money in their pockets which the 
time has not quite come to pay over. 

But after all I was bright and cheerful. . . . And 
the Winchester people received us kindly and on 
equal terms. I had such small business as comes to 
young lawyers and a few larger matters in all of 
which I stumbled along successfully. Mr. Skillings, 
the wealthy man of the place, gave me some work of 
a considerable character which turned out well. And 
so the year passed away. 

In March the child sickened and died of diphtheria 
after a painful illness of alternate hope and fear. 
How much her death has affected my life I do not yet 
know. The loss of a first child takes away a great deal 
from its parents; sometimes a great deal of good 
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which they never recover, sometimes it chastens them 
into better lives. 

We broke up housekeeping and after a few weeks 
at Cambridge at the home of the Misses Parker near 
the Washington Elm, we returned to board at Mrs. 
Paine’s. I delivered the Memorial Day address that 
year and the Grand Army Post decorated the child’s 
grave with those of their comrades. I have preserved 
the paper they pinned on with the flowers. I also de- 
livered the address at Woburn that evening. 

During those months or at least during the next 
year I paid off my debts and was at last free. The 
summer of 1878 we spent at Hingham and at the Red 
Rock House at Lynn. We were pretty poor and 
shabby to live at such a place but everyone treated us 


t 


well. 


This is his own bleak record of the first encounter 
with life’s realities. Hard as these beginnings must 
have been, happy memories of stories which my fa- 
ther and mother occasionally told, in which they made 
gentle and whimsical fun of each other, fill in the out- 
line. The young bride was both cautious in her ex- 
penditures and industrious too. She was never so 
contented as when busily at work about her home, 
whistling softly to herself a monotonous tune. She 
covered a sofa, made the curtains, and, one day, to be 
especially economical, ordered just a pound of salt. 
How Sam laughed at her when the bill for two cents 
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came in! What larks they had over their lack of style. 
“When you reach Boston tomorrow evening,” re- 
cords an old letter, “I shall be there with a pair of 
prancing steeds and a horse-car to bear you proudly 
home.” 

Besides this love of fun and playfulness which they 
had in common there was another life-long comrade- 
ship between them. When they had been married but 
a few months she wrote to him—from Hastings where 
she was visiting her mother—to remind him of some 
work he had seemed likely to forget. He replied: 
“Thanks for your timely warning as to case in 8'4 
Sessions. But for the warning I should have forgotten 
it. Several new suits and broad vistas of ample re- 
turns, with a terrible perspective. Requiescat in 
pace.” How he loved to tell her all about his cases! 
“We have met the enemy and they were too many for 
us,” he wrote from Baltimore about a suit which had 
arisen over the old Samuel Elder estate. “To be brief 
as my Brief was not,” he continued, “nor my argu- 
ment, the Court had a bad pair of spectacular glasses 
on and could not see it in our light. The radiance 
emanating from my hair and intellect dazzled but did 
not confound His Honor. Which he was a nice old 
man with a red face and a lame leg, and he spoke in 
high terms of the eminent counsel from abroad and of 
my able effort. But all to no effect, it struck him as it 
did you that it was a ‘clar case’ against us.” 

My father and mother kept a scrapbook together 
during this period. In it are pasted his business cards, 
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samples of his letterheads and the little notices about 
his cases which appeared in the daily papers. From 
these we may glean some illustrations of the “small 
business” which came to him. On January 1 of 1878 
the Boston Globe informed the public that “a long 
hearing was had” at the alderman’s meeting on the 
petition for a horse-railroad track through Hereford 
Street over the Mill Dam to Brookline, and that “S. J. 
Elder, Esq., appeared for certain owners of estates 
on the Boston side of the Brookline line.” A clipping 
from the “Court Calendar” in another newspaper an- 
nounced that in the second session of the Superior 
Court in an action of Edwin Ginn et al vs. The Town 
of Foxborough “to recover $232.50 and interest from 
June 1, 1874 for text-books sold by the plaintiffs to 
the defendant,” the jury found for the plaintiff for 
the sum of $281.86, “S. J. Elder for the plaintiff and 
E. Ames for the defendant.” And there were other 
suits, obscure yet subtly redolent of consequence. 
Katie S. Martin after several trials recovered the sum 
of $761.97 for her farm in Ashby, Massachusetts; a 
poverty-stricken Prussian cavalry officer, named 
Frederick William Bach, was released from the 
clutches of an avaricious money-lender and then 
brought suit “to recover damages for malicious prose- 
cution.” “The case was tried for the second time,” re- 
ports the summary in the Court Calendar. “At a for- 
mer trial, the jury returned a verdict for the plaintiff 
for the sum of $1200.00. At this trial they returned a 
verdict for the plaintiff for the sum of $1500.00. S. J. 
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Elder for the plaintiff and R. Lund and F. L. Hayes 
for the defendants.” 


IV 


THERE was not always enough law work to keep him 
busy, but he had plenty of occupation. From the start 
he began to devote himself to certain non-professional 
enthusiasms—Yale and the world of sports, the Re- 
publican party, town affairs, church interests. 

“Not much business,” reads a diary kept in 1879. 
“With Bigelow to Boston v. Harvard match to get 
points of Harvard nine for our men at New Haven. 
Rain interrupted the game at 4" innings and we saw 
but little, but I got idea of pitching of Winsor.” So 
he became a self-appointed source of information on 
Harvard athletics. And it was used not for the bene- 
fit of Yale men only. One June morning in the sev- 
enties, a young fellow named Thomas Proctor, fa- 
mous shortstop on the Dartmouth nine, rushed into 
the law office of a college friend, another young man 
who had recently graduated from Dartmouth and had 
launched out in the practice of law. Proctor breath- 
lessly inquired of him what he knew about the Har- 
vard team, for the Dartmouth-Harvard match was to 
be played that afternoon. “Why, Proctor,” replied 
the young friend, whose name was Samuel W. Mc- 
Call, “there’s a Yale man in this building, his name is 
Elder, and he knows all about Ernst’s pitching. Ill 
get him down to talk with you.” 
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When, for the time being, there was no more to do 
for Yale, there was always the Republican party. 
There were town rallies, the Young Republican Club 
and many other channels for the overflow of enthu- 
siasm. By 1880, when he was thirty years old, he was 
deemed important enough in the political life of his 
town to be waited upon by a delegation which urged 
him to become a Republican candidate for the legis- 
lature. He refused, and refused again, until on the 
very day of the caucus his friends became insistent 
and he allowed his name to be used. He was not nomi- 
nated, but the vote he received showed that already he 
was thought well of by the townspeople of Winches- 
ter. He did his first stump-speaking in the bitter po- 
litical fight against General Benjamin Butler, who 
was Democratic candidate for governor in 1882. Very 
quickly the Republican State Committee learned that 
here was a young man who was always ready to be 
sent at a moment’s notice to any town or distant vil- 
lage of the state, and who could be depended upon to 
make an acceptable speech. Butler was victorious in 
the campaign and no doubt Sam Elder was not con- 
soled by the very flattering letter of thanks for his 
services which he received from the Republican State 
Committee. 

This talent for speech-making was quickly discov- 
ered by the people of the First Congregational 
Church, to which the young bride and her husband 
had gone on their very first Sunday in Winchester. 
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It was not long before Mr. Elder was in constant 
demand to speak at Sunday School meetings, young 
people’s gatherings, the “Seek and ‘Save Fair,” the 
Woburn Conference of Congregational Churches. 
But perhaps his long years of work as a teacher in the 
Congregational Sunday School, if judged by the 
memories of his pupils, were more important than the 
speech-making. 

One of his enthusiasms was an intense interest in 
the battles, campaigns and veterans of the Civil War. 
He was able to talk with a soldier who had been 
through the Battle of the Wilderness, or Gettysburg, 
or Chancellorsville as if he had been there by his side. 
In a letter to his wife written from Maine where, in the 
early eighties, he had gone for a week’s vacation with 
his Yale friends, Frank Tarbell, Isaac Judson and 
George L. Fox, he said: “I got rather bored last eve- 
ning, went to my room to read Lemuel Barker and a 
half dozen accounts of Fredericksburg. . . . I find 
myself subject to many limitations in conversation. 
After last evening I made a mental inventory and 
found only a few things I could talk about. Law— 
Shipman engines—Tennis—Baseball—Battles of the 
Civil War—and Yale.” His own conclusion, it may 
be added, was that these limitations showed how “‘dried 
up” he was. His friends by contrast were remarkable: 
“These people (literary fellows) can talk you blind 
on a thousand things. Tarbell was discovered in inter- 
esting discourse with a lady of culture on the “Ethics 
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of Penal Sanction.’ I don’t know what it is, but these 
two after being acquainted fifteen minutes were 
deeply involved in it.” So much for his estimate of 
himself and his proud appreciation of his friends. 


CHAPTER VII 
FOUNDATIONS OF HIS LAW PRACTICE 


if 


HE year 1879 began in depressing gloom. 
The first months of a diary which Mr. Elder 
kept that year record such items as these, 
“No new work and very little money coming in,” or 
“Business very dull and little prospect ahead.” Tense 
anxiety breaks out in the entry of April 11, echoing 
the old and desperate cry of the young lawyer: 
“Business abominably dull, and I getting deeper and 
deeper in trouble for lack of money. Everything goes 
wrong. Clients who owe do not pay and I can’t afford 
to push them. Cases fail to pan out much and debtors 
get into insolvency. I am in a bad way generally.” 
Then, in May, as if some prestidigitator were prac- 
ticing his sleight-of-hand upon the diary, a change 
appears. The days are busy. There is so much to do 
that he doesn’t know which way to turn. Two clients 
have entered upon the scenes and brought him work 
which lifts his practice out of the inconspicuous 
round of petty wrangles. These clients are David 
Nelson Skillings, “the wealthy man” of Winchester, 
and Dana Estes, a vigorous young publisher of Bos- 
ton, who had known Mr. Elder in the boarding-house 
days before his marriage. Opportunity is at the door. 
The cases which it brought are not important in 
themselves. Yet, in the few references made to them in 
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the old records, we are able to catch glimpses of the 
young lawyer, entering now upon his fifth year of 
practice, fighting eagerly, laughing heartily, ap- 
proaching his elders with deference but challenging 
them as equals. And we see him, most certainly, shar- 
ing to the full the common fate of those who strive 
without unusual favor or position. 

David Nelson Skillings of Winchester, of the firm 
of “Skillings’, Whitney’s and Barne’s Lumber Com- 
pany,” had supplied the lumber to build the new and 
fashionable Vendome Hotel in Boston. The building 
was heavily mortgaged and the president of the Ven- 
dome company and resident manager of the hotel, a 
man named Wood, appears to have been not only in- 
competent, but given to braggadocio. After a default 
on the mortgage the lumber company acquired the 
property by foreclosure. Exciting scenes followed. 
Samuel J. Elder was engaged as attorney for the 
lumber company and another young man, Charles 
W. Bartlett, represented the Vendome company. 
Suit was brought by Whitney and Skillings to force 
Wood out; cross actions and every kind of legal en- 
tanglement followed, ranging in importance from 
the principal suit down to the case of a waiter who 
wanted to recover fifteen dollars in unpaid wages. 
The two opposing lawyers kept each other on the 
jump during the entire summer of 1879. “A hard 
day’s work in Vendome matters,” records the diary, 
“Bartlett filed answer in Whitney vs. Wood setting 
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up Bankruptcy, took my breath away but I guess I 
see around it.” 

Wood, the manager, occupied a luxurious suite in 
the hotel and would not get out. When every legal 
excuse for his continued residence had been ex- 
hausted, he barricaded his apartment with tables and 
chairs, armed himself with a couple of pistols and an- 
nounced that he would fight to a finish. Hearing this, 
Mr. Elder, with that courageous old Sheriff O’Brien, 
hired a hack, drove to the hotel, and put the gentle- 
man out—without bloodshed. But the legal fight 
went on. “Met Wood at Court House,” says the 
diary shortly afterwards, “and he blew a great blast.” 
In the journal entry quoted in the following chapter 
there is a reference to this case and the “subsequent 
litigation with General Butler on the other side.” 
There is no mention of how it came out. But other re- 
sults announce themselves to us. The diaries for the 
ensuing years show a succession of the names of 
prominent Winchester people as Mr. Elder’s clients. 
And was it not opportunity to come, so early in his 
practice, face to face with that dreaded, vainglorious 
and familiar figure at the Massachusetts bar, Benja- 
min Butler? 

The other case was brought by Dana Estes. He 
was in trouble over an encyclopedia published by his 
firm, Estes and Lauriat. A canvasser for the book 
had secured a number of subscribers in Woburn. Fol- 
lowing closely on his heels, the editor-publisher of a 
rival encyclopedia had persuaded these same citizens 
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that the Estes and Lauriat book was an inferior pub- 
lication and they had transferred their subscriptions 
to his lists. When the Estes book was ready for de- 
livery the Woburn subscribers refused to accept the 
volumes. Suit was brought against them, and the 
attorney for Estes and Lauriat was an unknown, 
modest, courteous, but on provocation very fiery, 
young advocate named Samuel J. Elder. 

At the first trial, held before Justice Littlefield of 
Winchester, a witness for the defense was called to 
the stand, who testified that in his opinion the Estes 
publication was of a very inferior character. His 
opinion had weight, he claimed, because not oniy was 
he a professor, but he had also considerable literary 
ability. After a few moments of cross-examination 
this witness was hurriedly withdrawn from the stand 
on the plea of an important engagement. But not un- 
til he had admitted that aside from “literary aspira- 
tions” his real business in life was the vending of 
patent medicines! This, no doubt, was cruel. The 
trial became heated. The papers took it up and an 
anonymous article appeared in the Boston Herald 
denouncing the firm of Estes and Lauriat. On the 
day this article came out, judgment was rendered to 
the plaintiffs for the entire claim. The Herald sent a 
reporter to Mr. Elder’s office. “This morning they 
gave nearly a column of interview with your humble 
servant,” wrote that young lawyer to his wife, who 
was visiting in New York. “I will keep the papers 
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for you or send them if you desire.” How exciting it 
was! And it became more so. 

The “professor” was enraged. We learn what hap- 
pened: next in a letter in which Mr. Elder, thirty- 
eight years later, humorously condoled with a dis- 
tinguished member of the New Hampshire bar on a 
similar fate. “Dear Frank,” he wrote. ‘““You have at 
last arrived at the celebrity which I reached when I 
had been in practice only a few months: namely that 
of being sued for $50,000 libel. The Herald and I 
were defendants in a suit by a little professor who 
had testified against me in an encyclopedia case and 
the Herald had published a part of my argument. 
Dear Frank, in the strictest confidence let me confide 
in you that if they had taken $50,000 out of me at 
that time, it would have left me a comparatively poor 
man.” : 

He had been in practice four years instead of a 
few months and the sum named was $10,000, not 
$50,000. But he must have felt inexperienced enough, 
and either sum breathed wealth and terror. When the 
libel case was reached the plaintiff did not appear 
and a judgment of non-suit with costs at $15.39 was 
entered against him. 

But this was by no means the end of the encyclo- 
pedia cases. They came up for re-trial in. East Cam- 
bridge and were bitterly contested. 'The defendants 
were again defeated, they appealed and engaged Ste- 
phen B. Ives, an aggressive and constantly successful 
advocate of the old school. Mr. Estes, on hearing the 
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rumor that the defendants had clubbed together to 
engage Ives, was alarmed. He wrote to his lawyer, “I 
fervently hope that Mr. Ives will not try the case. I 
never saw him but once, but in a moment conceived a 
very favorable opinion of his abilities.” Among the 
old papers there is a formal letter, lawyer to client, 
signed “Very Resp’y, S. J. Elder,” saying that “in 
any event the expense of trial will much exceed the 
amounts involved” and suggesting that Messrs. 
Estes and Lauriat might desire to have senior coun- 
sel or “make other disposition of the cases.” On the 
back of this letter is scrawled in Dana Estes’ hand- 
writing: “Do what you think best . . . but don’t let 
us get whipped. . . . We'll risk you without a senior 
if you'll risk yourself. D. Estes.” Thus did Sam 
Elder come to oppose the skill and well-seasoned 
ability of another of the greatest of the old Massa- 
chusetts lawyers, the leader of the Essex bar. 

The case came to trial on appeal in the Superior 
Court, January 27, 1881. “Mr. Ives looks quite ill 
_but he works like a beaver on his case. It is no child’s 
play I assure you,” wrote the young lawyer to his 
wife. “I fear that he will beat me, he will unless I can 
prevent the case from getting to a jury which is 
doubtful.” In another letter giving further bulletins 
Mr. Elder reported that Mr. Ives and he had “been 
quite chummy, taking walks together and talking 
over his old cases that I heard him try when a boy at 
Lawrence.” The case was finally sent to an auditor 
and dragged on endlessly, “the battle of the books,” 
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the newspapers called it. At length, rather than con- 
tinue indefinitely a comparison of encyclopedias, ar- 
ticle by article, they settled it in 1882 by a compro- 
mise made out of court. 

Now, as we have said, these cases in themselves are 
of no vital concern. The records of them are meager, 
the exact results unknown. But nothing is clearer 
than the fact that they mark the transition from a 
practice made up of little scattered cases to one of 
growing plan and dependability. 


II 


Besipes these two key cases there was opening be- 
fore Mr. Elder a field of professional practice which 
became as important for two decades as any work he 
did. The entrance into this field was made by a rusty 
little gate, but it swung upon its ancient hinges and 
opened for him the way to knowledge and the conse- 
quent opportunity for a life-long national service. As 
the journal has described, Mr. and Mrs. Elder spent 
a few weeks of the summer of 1878 at the Red Rock 
House in Lynn. The landlady of the house was a 
Mrs. Page. Her son was an actor whose stage name 
was “EK.dwin Byron, the Boy Tragedian.” That sum- 
mer he had announced that he would shortly produce 
“A Celebrated Case” at the Academy of Music in 
Lynn. The drama, a translation from the French, 
had been playing at the Union Square Theater in 
New York, and the managers of that theater, claim- 


146 THE LIFE OF SAMUEL J. ELDER 


ing to have purchased the American rights, sought an 
injunction against Byron as soon as they heard of his 
intentions. At this point, the Pages, mother and son, 
decided to employ their guest, the young lawyer, Mr. 
Elder. 

At that time the situation in playright and copy- 
right law was chaotic. There was no international 
agreement; there were fourteen separate statutes 
affecting copyright; and there was a mass of con- 
fused interpretation by the courts. But of all this the 
young lawyer knew very little. “It is laughable to 
think how rank my ignorance was,” he wrote later in 
his journal, “and how I blundered into success 
against the New York and Boston counsel em- 
ployed.” He discovered that there was in Massachu- 
setts a most singular construction in one phase of 
playright law. An old decision in the Commonwealth 
had set up a theory known as the “memorizing 
theory,” and by it a person might produce a play 
free of all obligations to the owner if it could be 
shown that he had carried the text away solely in his 
memory. It developed that Byron had indeed a most 
marvellous memory, and had actually been able to 
write out an act a night after seeing “A Celebrated 
Case” in New York. The evidence of this feat was 
found by the court, Judge Gray, to be sufficient. The 
case was dismissed and the fame of Mr. Elder’s suc- 
cess spread among theatrical people, who, little by 
little, began to bring their affairs to him. 
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THE fall of 1879 and the two succeeding years were 
the turning point in Mr. Elder’s professional life. 
Clients came in increasing numbers and with work of 
more and more substantial importance. “I must write 
to you very hurriedly since I am exceedingly busy,” 
he said to his wife in a letter dated June 16, 1881. “I 
got back just in time,” he continued, “to get what 
promises to be a $400,000 insolvency case. . . . Mr. 
Ives is against me as I expected in the mill failure 
and here is another fight.” During the summer of 
1882, while his wife was away in the mountains, his 
daily letters are in this vein: “I never was so busy in 
my life. Notwithstanding all my old business new 
work comes in every day so fast that I cannot begin 
to keep up with it. I must have either more help or 
less work.” 

And he was gaining confidence in himself. Once in 
a while—to his wife—there breaks forth a bit of 
elated self-congratulation. He has to stop everything 
to tell her about his progress. “I have so many things 
to write you and here it is right in the middle of the 
day and I should be working,” he says. “I have just 
come back from the Supreme Court where I argued 
-a motion against Horatio Parker and Ex-Governor 
Gaston. It makes me a little proud and vain to find 
my old nervous loud way wearing off and that I 
could stand up so calmly before so many and make 
every point almost or quite as I wanted it. The result 
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(you may want to know as the man’s wife in the story 
did: which licked?) was a draw battle: the Judge 
granting the motion in such a manner as to preserve 
all my rights. The great worthies begin to feel that 
they have something besides a small boy on their 
hands. But enough boasting.” 

The money which all this new work brought in 
amounted to an income of $3,000 for the year 1880, 
and over $4,000 for 1881. He was astonishingly gen- 
erous in his home life, insisted on long vacations for 
his wife, helped her family in many ways, and did not 
neglect his mother or her none too prosperous rela- 
tives. Moreover, two daughters, Margaret and Fran- 
ces, were born between 1880 and 1885. His expenses 
mounted as fast as, often faster than, his income. 
There could be no slackening of effort. The years of 
need for money, of his wife’s long illness, of the illness 
and death of baby Clara, and of a lagging practice 
were very close behind. The fear that a slip, a moment 
of neglect of his clients, might turn the incoming tide 
against him, seems never to have left him. The im- 
pression of almost superhuman effort and of his own 
belief that his whole life work depended upon the 
drive of those first years thrusts itself foremost out of 
the record of that rush of success which began in the 
summer of 1879. 

This in brief is the story of the beginning of Mr. 
Elder’s law practice. He breaks ground with an in- 
significant round of little business. Then two clients 
appear. The work for one introduces him to the griz- 
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zly strategy of old Benjamin Butler and commends 
him to the prominent business men of his home com- 
munity. The other leads him through a maze of litiga- 
tion to a redoubtable encounter with another great 
figure at the old Massachusetts bar, Stephen B. Ives. 
And it cements the faith of a loyal friend and makes 
a loyal client. Moreover, the client is a publisher. His 
law business, as it develops, deals with books and so 
with copyright. And as if to supplement the knowl- 
edge which a publisher’s lawyer must acquire, there 
comes a fortunate chance which opens the field of 
playright litigation. Thus were laid the foundations 
of his practice. 





CHAPTER VIII 
APPRAISAL AT THIRTY-SEVEN 


I 


THE JOURNAL. MARCH 6, 1887 


book and there seems no very good reason for re- 

opening it. But in church just now I considered 
that I was thirty-seven years old and that in the ordi- 
nary course I might live to be fifty. Twelve years and 
over. Of course I do not forget that I may live longer 
but my natural trend of thought is that it will be less. 
What shall I do with a dozen years? Very likely I am 
a trifle morbid, but the thought was one of relief rather 
than dread. Running a race which approaches its end, 
the runner is glad if he thinks his wind and strength 
will hold to the end, and so was I in the idea, that per- 


T is over eleven years since I last wrote in this 


haps I could hold my own in these years—three col- 
lege courses only—though my grip seems to slacken 
a trifle and my courage and ambition grow inade- 
quate to a long contest. Yes, what shall I do with a 
dozen years, if I have them? Just a trifle longer than 
this book has been closed. Before I think of that let 
me see what I have been doing... . . 

In the fall of 1884 I was nominated and elected by 
a large majority to the House of Representatives for 
1885. I served as Chairman of the Committee on 
Bills in Third Reading and had no end of work and 
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much more prominence than I should otherwise have 
enjoyed. Although I made numberless amendments 
and new bills—several hundred—the House sus- 
tained me in all but the first one. I also carried on a 
prolonged fight with the Water Committee and the 
Senate upon the question of Private Aqueduct Com- 
panies and was finally successful being sustained by 
the house throughout. I made my first important and 
my best speech in opposition to Biennial Sessions. I 
also advocated the Division of the Town of Medford, 
a change in the Mystic Valley Sewage and intro- 
duced the bill for the taxation of Telephone Com- 
panies. My position was certainly very satisfactory 
for a new man. 

Last year I was retained by the Telephone people 
to assist in their cases before the legislature and I had 
charge of the bill to limit the franchise of aqueduct 
companies and of the opposition by the Electric 
Light Companies to granting to Gas Companies the 
right to furnish electric light. This year I am in the 
case for the Division of Medford. 

In 1886 the representation of the District went in 
course to Arlington and last fall I suggested that the 
town retain it for a second year and each town after- 
wards send a representative for two years. I suppose 
I could have been elected last fall if I had desired. So 
much for politics. 

I retained my law office at 47 Court Street from 
the time I began practice in the summer of 1875 until 
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the spring of 1878,—when Mr. Hardy and I removed 
to the Adams Building, 23 Court Street, where I 
have remained until the present time. Mr. Hardy 
and I were not in partnership until in October 1884, 
when the partnership of Hardy, Elder and Proctor 
[Thomas W. Proctor] was formed. 

In June 1885 while I was in the legislature, Gov- 
ernor Robinson appointed Hardy one of the Justices 
of the Boston Municipal Court where he still is. It 
was said at the time that I had been instrumental in 
the appointment. I did have something to do with it 
but not so much as I had credit for. In November 
1886 Mr. Proctor was appointed Ass’t. District At- 
torney for Suffolk and I am left alone in the busi- 
NESS... 

There is very little to say about my law work, ex- 
cept that there is considerable of it. It is like the work 
of all general practitioners. I do little or no criminal 
business and very little real estate work. I am occa- 
sionally asked by other lawyers to try cases for them 
and this is perhaps the most encouraging feature of 
my position. Although the junior in years I often am 
required to close to the jury. My success has chiefly 
been a jury success and I have never been in the best 
of form before the Full Court, though I have several 
cases at most terms. Last year I got a verdict of 
$9348.00 in Shaw vs. Cambridge R. R. which is my 
most notable success For fourteen months I did not 
lose a jury case and hardly a Court case. But this 
year I have lost one jury and three court cases. 
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The cases worthy of mention in which I have been 
engaged which I put down to refresh my mind here- 
after, when I read this book, are, The Shaw case just 
named, the seizure of the Hotel Vendome and the 
subsequent litigation with Gen!, Butler on the other 
side, the copyright case against Mark Twain and the 
theatrical cases. . . . I have lost but one theatrical 
case in the past nine years. The rest of the work is the 
general run of jury and court and office business. It 
is not monotonous, but there is nothing to put down. 

Perhaps the best picture I can leave myself of my 
present position is the work of the coming week. 
Tuesday I am in order before the Full Court in a 
case for the Town of Arlington and also before the 
Equity Session upon an application for injunction to 
restrain a suit upon a note for ten thousand dollars, 
Wednesday I am to open the case for the Medford 
Divisionists before the Committee on Towns, the 
hearing to continue from day to day. I am also as- 
signed at the same hour before the Water Supply 
Committee to present a general law respecting aque- 
duct companies and towns and for the appomtment 
of a Water Commission. Saturday I sit as auditor in 
a long case. Monday I have a long conference with 
Judge Lowell in a Patent case. This, with the general 
work, will make a busy week. In order to attend to it, 
two jury cases have been marked forward. 

This is a general statement of work, though I am 
not always as busy as now. No matter how long I am 
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in practice I shall not have better work than this and 
probably not more of it. What change there is will be 
a falling off, I fear, and not an improvement. And 
this brings me to say that I do not think myself as 
clear headed or capable of work as I was five years 
ago. Of course I have gained in familiarity with tri- 
als and in ease and confidence, also in a conversa- 
tional and story-telling style of argument which is 
sometimes effectual with a jury. But I have lost in 
steadiness and in power of close condensed logical 
statement. I don’t hold my points as clearly, and I 
have gained nothing in cross-examination. . . . Then 
I have been a little spoiled by compliments and pre- 
dictions of future success, especially from lawyers 
who were honest enough but who didn’t fully appre- 
ciate the basis of any real success. When I do any- 
thing that is worth doing it is the result of conscien- 
tious hard work and is not the result of genius. 

Here is another long story but the result is that I 
begin to feel a little failure of mental grip and power, 
which bodes no good for permanent success. . . 

No résumé of these years would be complete with- 
out some allusion to tennis of which I am a devotee. I 
have now played for three seasons with great enthu- 
siasm and indifferent success. It has been quite a 
blow to me that I haven’t developed an aptitude for 
the game, but that has not dampened my enthusiasm. 
We have a model tennis Club in Winchester and fine 
grounds. I hope to go to New Haven next month 
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and have several days’ practice in advance of the sea- 
son here. But the best I can do, it doesn’t take much 
of a player to beat me. 

Now I get back to the point from which I started. 
Having reached a sort of half way house in active life 
what am I going to do with the next dozen years if 
they are accorded to me? 

Of course every one wants to do something that 
will live after him. He would like to leave a name at 
least on some tablet other than his own tomb-stone 
where people would read it and know that he had 
lived. But as far as I can see that is out of my ques- 
tion. There is no war in which I can get gloriously 
killed. And there is no probability of a sudden emer- 
gency in which I can save a life in losing my own. 

Politics has such uncertain rewards and so many 
black holes into which a slight trip will forever 
plunge one that no one would be fool enough to de- 
liberately take it up. The vague or remote chance of 
going to Congress or being Governor isn’t worth con- 
sideration. Besides my political party is going out 
and I am likely to live in opposition the rest of my 
years. 

In the law I have got about as high as I shall go. I 
haven’t the qualities which make up the Judge: nei- 
ther the exact balance, the profound memory nor the 
great research. Nor have I qualities which make up 
the great practitioner or advocate. I shall go on try- 
ing with average success an average run of cases, be- 
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ing only too thankful if I don’t lose my grip entirely 
and slough off into hopeless, way-down mediocrity. 

Nor can I write a book. 

There is no book in me. Like every one else I have 
thought of writing a book. But I haven’t the time or 
patience for laborious research necessary to write a 
book on law. And I haven’t anything else. 

What remains? 

In the first place to provide if I can for the possi- 
bility of illness and for the family afterwards. With 
my insurance and what I can save hereafter I ought 
TOMO ABIS. ci 

In the second place. To do a little good in my day 
and generation. And I am doing little enough now. I 
have a class in Sunday School which is very pleasant 
but I am doing no good in it. Its members are 
grounded in the faith and life, and need and get no 
help from me. I am doing something for my aunt in 
New Hampshire and hope to send my Aunt Lucy 
there also and to help keep a roof over them so that 
their last years may be comfortable. And I give away 
some money, chiefly at random. 

In the third place to retain the few strong friends 
I have made, Mr. Estes, Mr. Bragg, Hardy, Proctor 
and the boys at New Haven, notably Fox and Beebe 
and Mr. Rand out here. This is a goodly array of 
friends, but I think it safe to count them all. 

And finally—Who can tell? 


The End of the Journal 
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II 


Here, then, is Mr. Elder’s estimate of himself and his 
position at thirty-seven after nearly twelve years at 
the bar. It gives another glimpse of that tendency to 
depression which he had learned to conceal so rigor- 
ously from the world. His thought of death, however, 
was not the reflection of a morbid terror for himself. 
Death had already come very near to him. Not only 
had he lost a child, but the two dearest friends of his 
young manhood had gone not very long before this 
journal was written. His beloved college chum, 
Ebenezer Buckingham, died in Nebraska at the very 
outset of a remarkably brilliant law career; and his 
true old friend, Charles Sanders, had been obliged to 
give up his law office in New York to go to California, 
where he had died in 1881. 

In this appraisal of himself are two elements 
which, paradoxical and superficially irreconcilable 
though they may seem, are characteristic examples of 
a sort of double consciousness which Mr. Elder had all 
through his life. ““No matter how long I am in prac- 
tice I shall not have better work than this. . . . What 
change there is, will be a falling off I fear,” “In the 
law I have got about as high as I shall go,” are 
statements which lie cheek by jowl with such a preg- 
nant saying as “I am occasionally asked by other 
lawyers to try cases for them, and this is the most en- 
couraging feature of my position.” Into his method 
of progress these two elements were woven con- 
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stantly: the feeling that the summit had been reached, 
that his best had been already given and done, that 
a descending course from that point on lay ahead of 
him, while at the same moment, by a native vigor of 
which he was almost unaware, the grip was tight- 
ened, the will grew firmer to gain a more command- 
ing position, and over all a swift illumination flashed 
and faded, revealing to him before it passed that he 
was already steadily plodding forward upon a road 
which led quite beyond his avowed and humbler 
goals, 


III 


Ir is clear that Mr. Elder’s term in the legislature 
had a very marked effect upon his law practice. It de- 
veloped it in kind and amount. Yet his work still did 
not bring in more than a modest income. The reason 
was that his charges were modest. Throughout his 
practice his fees were smaller than those of other law- 
yers of equal standing. I have often heard him say 
that he “never could get the idea of charging a lot of 
money.” From the start the making and sending of 
bills was distasteful to him. “Spent day making 
bills,’ he jots down in his professional diary for 
January, 1879, “hardest part of a lawyer’s work to 
make bills justly; am getting slack about charging 
enough.” In 1886 he estimated that he ought to re- 
ceive about $20 or $25 for a day’s services in court. 
Sometimes the suggested charge was as low as $15. 
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Six times only during that year of important cases 
he entered a day’s services at the State House as 
worth $50; three of these times were on behalf of the 
New England Telephone Company and three times 
for the clients who were pressing the aqueduct legis- 
lation. The fee for consultations was jotted down in 
his lawyer’s diary at $3, occasionally $5; letters writ- 
ten were entered at $2. Judge Chase in his book on 
the life of Lemuel Shaw quotes a fee schedule made 
out in 1819 and agreed to by members of the Boston 
bar of that date, showing a scale of minimum charges 
very like the rates used by Mr. Elder sixty years 
later. Retainers were not often entered in the diary. 
When they were put down they ranged, at this period, 
from “No retainer” to $500, this exceptional amount 
being in a case for the Nantasket Railroad Company 
involving the sum of $100,000. These charges were 
merely indicators put down in the diaries on the day 
the work was done. And then, when the final bills were 
made up, the sum of these figures was judged by 
what had actually been accomplished for the client. 
This was an habitual method which Mr. Elder car- 
ried on day by day through all the years of his prac- 
tice. 


CHAPTER IX 
PLAYRIGHT AND COPYRIGHT 


I 


T was wholly a matter of chance that there was 
| no playright case during the week which Mr. 

Elder described in the journal entry of March 6, 
1887, for his dramatic copyright practice had been 
growing so fast that he had almost a monopoly of 
these cases in Boston and his success in them was re- 
markable. 

The plays which were popular after the Civil War 
and through the eighties offered strong temptation 
for piracy. These plays were common ancestors of 
our musical comedy, moving pictures and. acrobatic 
and juggler vaudeville. Each play prided itself upon 
a “special feature.” The genius of Boucicault, that 
famous playwright, actor and producer of the nine- 
teenth century, was fertile in magnificent and spec- 
tacular stage representation, and constantly aroused 
the jealousy of his rivals. If a feature especially 
excited the popular imagination its “thrill” was 
promptly copied by others, in a different setting. 
Thus a great outdoor fire scene in an original piece 
would be reproduced in the pirated play as an inte- 
rior fire scene. Or the attempt to evade the law would 
prompt a change in the agent of destruction— 
drugged liquor would be changed to charcoal fumes, 
stabbing to shooting, flood to fire. 
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The pirated play would then be produced and the 
excitement would begin. The injured playwright or 
producer would claim that his play had been stolen, 
the pirates would reply that their performance was a 
wholly different piece, lawyers would be engaged, 
threats made that the offending theater would be 
forced by law to close its doors, newspapers would 
publish long accounts of the trouble, people would 
throng to the play, a lawsuit would be begun and 
court rooms would be crowded to the doors. 

Thus in April, 1880, the Gaiety Theater of Bos- 
ton announced that it would produce the “Tragedi- 
ans of Kalamazoo’; but, reversing the usual scheme 
of piracy, it offered nothing of the real “Tragedi- 
ans,” except its title and a “mill-scene” which was the 
striking hit in the authentic version. McWade, the 
author of the original play, promptly engaged three 
Boston lawyers—Augustus Russ, D. A. Dorr and 
S. J. Elder—to bring suit against the manager of the 
Gaiety Theater. Mr. Elder’s diary records the con- 
cluding episode in this case: “April 26, 10 a.m.—Cir- 
cuit Court. Mead v. Wentworth. Argued it in ab- 
sence of Mr. Russ, injunction granted in our favor.” 

Another case which will illustrate the practice fur- 
ther was Mayo vs. Harris. In May of 1880, William 
Harris, who had leased the Howard Atheneum, ad- 
vertised the production of a play called “The Poor of 
New York” and on the morning after the first per- 
formance the Boston Herald appeared with this cut- 
ting review: “At the Howard last evening a very 
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passable representation of T'he Streets of New York 
was given under the title of The Poor of New York 
by Mr. William J. Fleming. Mr. Fleming strove hard 
to attain a successful issue of the night’s labors, 
and, if he did nothing more, proved himself a suc- 
cessful imitator of Frank Mayo,” etc. The review 
concluded with the statement that Mr. Mayo de- 
manded the payment of $100 per week, that he had 
engaged Mr. S. J. Elder to prosecute his claims, and 
that Mr. Fleming had engaged Mr. Augustus Russ 
to protect his interests. On the following day Flem- 
ing retorted in hot and incoherent print. He said that 
a great injustice had been done him, that the “ex- 
tra business, gags, etc.” which made his part of 
“Trumper” go so well, were given him by the late 
Mr. J. K. Mortimer, and his peroration is: “You 
might as well have Hamlet copyrighted tomorrow, 
and next year you can stop Mr. Edwin Booth from 
playing it.” A few days later the Herald published 
the laconic news item that the controversy over the 
play at the Gaiety Theater had now been settled by 
the agreement of Messrs. Fleming and Harris to pay 
Mr. Mayo for the use of the play. 

Following a long series of just such cases as these, 
Mr. Elder’s diary begins to show work done as coun- 
sel for the Boston Museum, for the well-known 
“Hanlon Brothers,” and finally for Boucicault him- 
self. While he was counsel for the Museum an epi- 
sode occurred which shows again the advantage un- 
scrupulous men were taking of the general confusion. 
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A man named X: had called on R. M. Field, the 
manager of the theater, and had presented him the 
manuscript of a piece called “Nunkey,” claiming that 
it was an original play which he had lately written. 
_ Field read it, accepted it and produced it. After the 
first performance he was astonished to receive a com- 
munication from Mr. Augustus Russ, informing him 
that the American owners of “The Private Secre- 
tary” regarded “Nunkey” as a piracy of their play, 
and that he had been retained to bring suit against 
the Museum. Mr. Elder spent a feverish night com- 
paring the manuscript of “Nunkey” with “The Pri- 
vate Secretary,” and in the morning gave his opinion 
to Mr. Field that “Nunkey” was a piracy. The “fly- 
by-night” author vanished, and Mr. Field paid the 
sum of $1,000 to the clients of Mr. Russ. 

Augustus Russ was the most experienced of the 
lawyers whom Mr. Elder opposed in these theatrical 
cases. He was an able and energetic man, then over 
fifty, who was always busy and who held a very dig- 
nified position at the bar. But most of the other law- 
yers engaged in this playright work were men of less 
ability and were often more amusing than alarming. 
Among them was an elderly hatter who, at forty, had 
taken up the law. It was he who had tried the old 
copyright case in the eighteen-sixties which had set 
up the “memorizing theory” in Massachusetts. The 
record of his successful argument before the Court in 
that case is a most astounding adornment of the an- 
nals of the bar. Twenty years later this picturesque 
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old chap was still practicing and I find his name ap- 
pearing now and again in these cases, sometimes as 
opposing counsel, occasionally as associate with my 
father. One must conclude that he could not have 
been a very formidable opponent. 

In these cases, therefore, Mr. Elder probably got 
very little of the training and discipline furnished by 
a skillful antagonist. His success was also due largely 
to the fact that he worked hard on every case, trying 
to master the confusion in the law, to disentangle its 
contradictions and to present a clear conception of 
underlying principles. In one of my father’s scrap- 
books there is a letter from Boucicault which reflects 
a fairly critical impression of the manner in which 
Mr. Elder was handling his trial work at this time: 


[June 8, 18887] 
My dear Elder, 

I fairly lost sight of my personal interest in the 
suit while listening to your address. I was following 
the form and construction of your speech and carried 
away by its unerring progress. The client disap- 
peared and the critic took his seat. 

You certainly have a rare quality of packing rea- 
sons in few words—-so closely as to leave little room 
for reply. It is one thing to have the materials for ar- 
gument and another to place them in logical sequence 
and order, giving to each its due proportion and sig- 
nificance. 
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I think this is a faculty, or what is vulgarly called 
a gift. 

What is peculiar to you is your strange and un- 
usual use of adjectives. D’Israeli had this quality. I 
told him—‘“‘you wing your arrows with the feathers 
of unknown birds.” . . . 

To listen to you was as good as winning a case any- 
way. 

You don’t mind my passing you through the mill 
—but I am nothing if not critical. 


Dion Bovucicavutt. 


Thus, step by step, in matters small enough in 
themselves but important in their relations to the 
whole question of the defense of literary property, 
Mr. Elder was being drawn further and further into 
this branch of the law. 


II 


During the period of this playright practice he was 
connected with various litigations concerning book 
copyright in which the firm of Estes and Lauriat was 
involved. One of them, although dealing only indi- 
rectly with copyright law, was always recalled by my 
father with greatest interest. It was a case which 
brought him once more in contact with Benjamin 
Butler. While the old General was at work upon his 
memoirs the wildest rumors were afloat as to what his 
book would contain: it would be filled with all kinds 
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of gossip, vituperation, scandal; no doubt it would be 
the cause of many suits for libel. And he was to make 
his fortune out of the pockets of the curious public. 
None of the prophecies came true. The book was 
mild, dull and a failure. Moreover, as in many other 
things he did, General Butler got into trouble over it. 

The C. F. Jewett Publishing Company of Boston 
agreed to publish the book and Butler signed a con- 
tract with them which was very advantageous to him. 
However, such were the anticipations of a prodigious 
sale, that another publisher of Boston offered him an 
even more satisfactory arrangement. Butler promptly 
accepted the new offer and signed a contract with the 
second firm. Meanwhile the titular head of the Jewett 
Company had defaulted and vanished from Boston. 
Estes and Lauriat, who owned the Jewett Company, 
stepped in and assumed its responsibilities, among 
them the contract to publish Butler’s book. But But- 
ler, making the defalcation of Jewett his excuse, re- 
fused to carry out his first agreement. Estes and 
Lauriat brought suit against him. An amusing litiga- 
tion followed, in which Mr. Elder appeared for Mr. 
Estes against Judge John Lowell and EK. M. John- 
son for Butler. The rival house was finally allowed to 
publish the book. During the trial it was brought out 
that in the original contract with the Jewett Com- 
pany there was a clause in which Butler had agreed 
to defend any suit for libel which might result from 
publication. His counsel seized upon this clause as 
proof that the book was intended to be libelous, and, 
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as a contract for the publication of libelous matter 
cannot be enforced by the courts, the contract was 
therefore necessarily void. Only one of the judges of 
the Supreme Court thought the clause in the contract 
indicated the intention to introduce libelous matter 
and this argument failed. After the publication, 
when the question of damages came up before the 
Full Bench, Butler, heart-broken over the failure of 
his book, made one of his last appearances in Court. 
The damages allowed amounted to the sum of $2,500. 
And this was on a book for which the contract alone 
was supposed to have been worth anywhere from 
$80,000. to $125,000! More pitiful yet was the 
amount actually paid. Estes and Lauriat eventually 
accepted the sum of $200. Undaunted by the meager 
results in dollars and cents, Mr. Estes found cause 
for rejoicing. On the day after the settlement he 
wrote to his lawyer, “I am much pleased to have one 
more bad child washed, spanked and put to bed.” 


III 


Ir happened that just at this time the campaign for 
international copyright was reaching its climax in 
this country. The inadequacy of our laws worked no 
greater injustice than in cases where the works of 
foreign authors were concerned. We were a “nation 
of pirates,” flooding the country with books of the 
great English authors, who received none of the im- 
mense profits made by American publishers on their 
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books. Dickens, it may be recalled, found our popu- 
lar adulation bitter, since it was inspired at such cost 
to himself. Other nations had associated themselves 
in an International Copyright Union, but the United 
States would have none of it. Why, we asked, should 
Congress be called upon to legislate in the interest of 
foreigners? Why should we tax literature? Why cre- 
ate a monopoly to raise the price of a necessity and 
subvert the spirit of our Constitution? Thus did some 
argue to justify the possession of stolen goods. 
American obstinacy had become a long-standing na- 
tional disgrace, and it did great injustice to our own 
authors also, for they were given no reciprocal pro- 
tection in foreign markets. 

But the reformers had been doing their arduous 
work of preparation. As early as 1837, Henry Clay 
had made the first report to Congress, urging the ac- 
ceptance of an international code. Fifty years later 
the campaign for reform reached its final stages and 
culminated in an outburst of popular determination. 
Immense benefit performances and authors’ readings 
were given in order to get money for the work, ser- 
mons were preached on the moral necessity for an in- 
ternational copyright act, and organizations were 
formed to give final impetus to the movement. | 

In December, 1887, Mr. Dana Estes called together 
a distinguished group of Boston authors and publish- 
ers, who organized a local International Copyright 
Association and elected Charles W. Eliot president. 
At that meeting Dana Estes said that Senator Platt, 
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the chairman of the Committee on Patents, had 
lately made the severe but pertinent remark to repre- 
sentatives of the Authors’ Copyright League, that 
what these gentlemen needed “was a little less gush 
and a little more law.” “My idea,” said Mr. Estes, “is 
that we should secure the services of some of the best 
lawyers in the country to assist in drafting a bill. I 
have seen bills introduced into Congress,” he contin- 
ued, “which if passed would plunge the whole coun- 
try into litigation.” Mr. Estes became the secretary 
of this newly formed association and his friend and 
lawyer, Mr. Elder, already spoken of as “an expert 
in copyright law,” was asked to give his services as 
counsel. It was a distinguished honor to be called 
upon to represent this Boston group, made up, as it 
was, of such men as James Russell Lowell, Oliver 
Wendell Holmes, Thomas Bailey Aldrich, Henry O. 
Houghton and B. H. Ticknor. At once both secre- 
tary and counsel began to take active part in the 
meetings of a General Committee, which were held in 
New York by representatives from organized groups 
throughout the country. They went also to Washing- 
ton and there met Senator Chace, who was to present 
the new bill in Congress provided an acceptable 
measure could be drafted. 

One of the greatest difficulties which had beset the 
reformers from the start had been this business of 
persuading all the interested groups—authors, pub- 
lishers, artists, producers and members of Congress 
—to agree upon a bill. Previous to 1888 twelve bills 
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had been proposed, all of which had failed, owing 
largely to this lack of harmony among their sponsors. 
The meetings in New York and Washington were 
for the purpose of discussing and drawing up a meas- 
ure agreeable to all. The preliminary drafts of the 
principal sections of the “Chace bill,” which became 
a law in 1891, were drawn up by Mr. Elder, and re- 
mained practically as he drew them. An explicit, 
practical and varied practice had given him an under- 
standing of the requirements that would be made of 
the new statute so that it should satisfy the needs of 
all the diverse interests represented at the confer- 
ences. These interests now combined to press the bill 
upon an indifferent Congress. 

But it was not long before it became apparent that 
there was a menacing opposition which had grown 
out of the fact that the bill did not provide for the 
American manufacture of the works of foreign au- 
thors. “There was a night in Washington,” said Mr. 
Elder, in a talk on copyright given many years later 
before the Boston City Club, “when Senator Chace 
told Mr. Houghton, Mr. Estes and me that the bill 
could not pass without reaching some agreement with 
the typographical unions. It was long after midnight 
and we canvassed the situation with some anxiety. 
The result was the drafting of the [typesetting] 
clause in substantially the same form in which it ex- 
ists today. . . . A meeting of the Authors’ and Pub- 
lishers’ Leagues in New York was called, and we 
made a report of the proposed concession to the typo- 
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graphical unions. Opposition was made, one author 
saying that he would rather wait another half cen- 
tury for the Act than get it on such terms. On our 
arrival in Boston, a meeting of the International 
Copyright League was called, and President Eliot, 
presiding, controlled the situation definitely and fi- 
nally. He said that the opposition to the typesetting 
clause rested upon economic grounds, and the ques- 
tion of doing justice to foreign authors was a moral 
question, and that the latter must prevail. The Act 
passed, March 3, 1891.” 

This international copyright act was the expres- 
sion of our sense of justice as well as of our persistent 
desire for independence. We refused to join the In- 
ternational Copyright Union, preferring to define 
our own terms for maintaining international honor. 
To have been equipped to draft such a bill, with its 
article of compromise, so that warring factions could 
at last unite to defeat its avowed enemies—such an 
opportunity for serving justice was always a source 
of genuine satisfaction to my father. 


CHAPTER X 
“ELDER, WAIT AND WHITMAN” 


I 


HE jury had just filed in and taken their 
seats in the jury box. The clerk rose and 
said, “Gentlemen of the Jury, have you 
agreed upon a verdict?’ “We have not,” replied the 
foreman. It was too bad, thought Mr. Elder, and 
gathering up his papers he started to leave the court 
room. As he was passing through the door he saw one 
of the jurors hurrying toward him with an air of 
great anxiety. This juror was an Irishman, and dur- 
ing the trial his sympathy with Mr. Elder’s case had 
been obvious. When he reached his side he began ex- 
citedly, “Say, you done well, but there was one place 
where you wasn’t shmart enough.” “What was that?” 
replied Mr. Elder, greatly interested. “You should a’ 
had a man there as would a’ said he heard the old cock 
say he would pay it, but he was short.” “But there 
wasn’t any such man,” said Mr. Elder, astounded. 
The Irishman leaned toward him and whispered 
eagerly, “Divil you mind that, you should a’ had a 
man.” 

Irishmen liked Mr. Elder. They felt a proprietary 
interest in him as if he were one of them. His stories, 
his laughter, his easy narrative, infused a mellowness 
into his conduct of a case which appealed to them. 
This latent camaraderie with Irishmen made itself 
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known even in the earliest days of his practice, when 
as a young lawyer he had marched “up the hill with 
grim determination in one eye and wild despair in the 
other.” Now and then something about him would 
win an Irish juror over to his side of a case, and his 
opponent’s arguments were thenceforth of no value. 
Let who would dole out justice, Irishmen dealt in 
loyalties! There was such a case in his very young 
days when he appeared alone against a threatening 
array of gray-bearded advocates. After he had won 
the case a jJuryman was overheard explaining to a 
friend the cause for this favorable verdict. “Whin we 
got out there an’ they begin to talk,” he said, “I riz 
up and sed, ‘I’ll sit here till me shoes rot off me feet 
before I'll find agin the boy!” 

And, on his side, Mr. Elder felt himself drawn to- 
ward Irishmen by the same magnetic attraction. He 
loved their fire and charm and their command of 
language. He was whimsically proud of a recorded 
Trish strain in his blood by the marriage of one of his 
Scotch forebears with an Irish girl, during the so- 
journ of the Elder family in County Antrim before 
they emigrated to America. There was a kinship of 
spirit, however, between him and all Irishmen, in 
their common vein of humor and imagination, in their 
love of conflict, in their dramatic sense and in their 
faith in loyalties. This kinship of spirit had its re- 
flection in the courts of law and for the decade from 
1890 to 1900 played its part in bringing him a succes- 
sion of cases from the Irishmen of Boston. 
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This new field of work concerned contests which 
arose among the Democratic politicians of the city 
under the old caucus system of nominations. Many 
an Irishman would say, with “Tim” Coakley, that he 
was in politics because he loved a fight. And fights 
they had to their heart’s content. The great issue was 
always the election of a chairman. Once a faction 
thus “had the rail,” the day was won. In the midst of 
the general clamor, the chairman, hearing what he 
chose, would announce such nominations and declare 
such votes as he favored, claiming that he had heard 
no others. If the disaffected faction was large enough 
it would “bolt” to another hall, hold another caucus 
and make its own nominations. Then it would become 
necessary for representatives of both caucuses to ap- 
pear before the Ballot Law Commission to decide 
which was the true Democratic caucus. Every fall at 
just about the same time one or two of these political 
cases would drift in to the office at 23 Court Street. 

Besides Mr. Elder’s native compatibility with 
Irishmen, there was another cause for the influx of 
these cases. By 1893 he had established a law firm 
and the two men whom he had asked to become his 
partners were both Democrats. After he had been 
left alone at 23 Court Street by the appointment of 
Judge Hardy to the Municipal Court and of Mr. 
Proctor as Assistant District Attorney, the office 
room proved much larger than he needed for himself. 
He had therefore rented. desk-space to several young 
lawyers. One of these men was especially promising. 
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He was nearly ten years younger than Mr. Elder, a 
graduate of Harvard in 1882, of the Harvard Law 
School in 1885, and a Democrat. He had occasionally 
helped Mr. Elder with his work, and this help had 
been just the kind he needed. It was a great satisfac- 
tion to find a man whose mind “went so well along 
with his.” This young man was William Cushing 
Wait. In 1891 Mr. Elder proposed a partnership, 
and the firm of “Elder and Wait” was established. In 
a similar way there came into the office another 
young man who first hired desk-space, then did par- 
ticularly acceptable work for Mr. Elder, and finally 
was asked to become a third member of the firm. This 
man was also a Harvard graduate, of the class of 
1881, a graduate of the Harvard Law School and a 
Democrat, Edmund A. Whitman. 

The training and natural talents of these two part- 
ners were certainly fortunate complements to Mr. 
Elder’s own position and abilities. A Yale man in 
Boston with two Harvard partners; a Republican, in 
Boston, associated with two ardent Democrats; an 
advocate with a genius for the handling of facts, con- 
troversial citations and people at white heat, sup- 
ported by two men each with his individual and un- 
usual capacity for a clear survey of the law, for 
schooled, dispassionate argument, for tireless re- 
search. Here was a powerful combination. Perhaps 
there never was a firm in which diversity of training, 
associations and temperament created greater re- 
sourcefulness and harmony. Yet Mr. Elder was 
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often troubled by the very success of their united 
efforts. Once, after his old chum, Melvin O. Adams, 
had complimented him upon an argument in court, 
he replied, “I feel a fraud though, for really others 
do the work and I steal what credit there is.” 

The first of these two men, now Judge Wait of the 
Supreme Court of Massachusetts, tells me that, al- 
though my father’s method of dealing with a witness 
on the stand in cross-examination was invariably 
easy and conversational, he knew how to make it un- 
derstood that he could not be imposed upon. He was 
inexorable with a witness who was trying to dodge 
questions, but there was never any attempt to intimi- 
date, no waving of arms and no greater stress of 
voice than would naturally come with a determina- 
tion to have his questions answered. Moreover a wit- 
ness once exposed was never pressed too hard. 

This finish and delicacy must have told favorably 
in a court room charged with the atmosphere of quick 
responsiveness and hair-trigger emotions so charac- 
teristic of the Irish race. There is a newspaper ac- 
count of Mr. Elder’s cross-examination in one of 
these political cases, which, although clumsily re- 
ported, illustrates this point and gives some of the 
flavor of the scene. Two Democratic politicians, 
Rourke and Donovan, were contesting the nomina- 
tion for the Third Senatorial district in Boston. Mr. 
Elder, appearing for Rourke, was cross-examining 


Donovan: 
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Mr. Elder . . . tried to get Mr. Donovan to admit 
that his object in not getting the committee together 
earlier was to delay fixing the date of the convention 
as long as possible. The alderman was very conven- 
iently ignorant of his own purpose. “Now,” ques- 
tioned Mr. Elder, “as a matter of fact your object 
was delay, was it not?” “Well, I don’t know,” replied 
Donovan evasively. 

“Weren't you trying to trade for the Ward 8 votes 
and didn’t you want to postpone the convention as 
long as possible to enable you to do that?” 

. The witness twitched uneasily, hesitated and 
finally answered: 

“TI don’t know what you mean by a trade.” 

Everybody laughed. Senator Lomasney doubled 
up with mirth and leaning over on the reporters’ table 
shook for several seconds. . . . P. J. Kennedy, the 
East Boston boss, never enjoyed himself better at a 
comic opera, and the judicial-looking commissioners 
had all they could do to suppress smiles. 

But Mr. Elder was not through yet. . . . The law- 
yer quoted from a newspaper interview with Dono- 
van in which the latter had argued with the utmost 
frankness that if Senator Lomasney wanted to ac- 
complish Congressman Fitzgerald’s defeat next year 
he could accomplish more by trading the Ward 8 dele- 
gates for him, waa shear than by giving them to 
Rourke. 

“You knew what a trade meant when you said that, 
didn’t you, Mr. Donovan?” asked the lawyer. 
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Mr. Donovan looked a trifle foolish, but wriggled 
out by saying he would have to study a typewritten 
copy of the interview for an hour before he would be 
able to answer Mr. Elder’s question. The lawyer then 
kindly dropped the incident. 


The most extraordinary of these heated political 
struggles, “Faneuil Hall vs. Music Hall,” as it was 
popularly called, was not much of a legal battle, but 
there was turmoil and excitement enough in it for an 
antislavery meeting. Mr. Elder, as counsel for the 
defense, appeared for the old guard of the Demo- 
cratic Party: John W. Corcoran, president of the 
State Committee; Joseph J. Corbett, president of the 
City Committee and member of the State Committee, 
John F. Fitzgerald—in fact, all the “regulars” of the 
threatened state organization. The plaintiffs were the 
“Bryan men” of 1896. Under the leadership of 
George Fred Williams they had tried to stage an 
amazing “coup” of the State Convention. They had 
held a great Bryan meeting in the old Music Hall in 
Hamilton Place, where, next day, the Democratic 
State Convention was scheduled to gather. Williams 
had addressed that audience, mad with the frenzy of 
reform and the silver standard, while it waited for its 
idol, the hero of the hour, who had but lately made his 
famous “cross of gold” speech at Chicago. Williams 
inflamed his listeners to a fury of excitement over the 
coming convention. He told them the members of the 
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Democratic State Committee were traitors, and in- 
tended to deny entrance next day to silver men, what- 
ever their credentials. He exhorted the “delegates” 
who were then in the hall to hold it through the night 
and until the hour of the convention! Amidst wild 
shouting and cheers it was agreed to. And they 
stayed. Meanwhile the city of Boston being under the 
protection of a gold Democrat, a cordon of police was 
thrown about the hall with orders to allow anyone to 
come out, but no one to go in, not even the venders of 
hot coffee and sandwiches. Morning dawned, the hour 
for the meeting arrived. A set of politicians more 
weary now than silver-tongued held a Democratic 
Convention in Music Hall. The “regulars” held their 
convention in Faneuil Hall with bands and colors 
and shouting, parades, denunciations and a “gold 
bolt” headed by Nathan Matthews. Both conventions 
nominated Williams Democratic candidate for Gov- 
ernor. For the struggle was not over this issue, but be- 
tween the “silver” men and the “regulars” to gain 
control of the State Committee. Williams promptly 
vowed he would not run on the Democratic ticket 
should the Faneuil Hall Convention be declared the 
legal one. 

It was from this heated agitation and dismay that 
the party leaders turned to Mr. Elder. Three days 
after the rival conventions, he sat with the Demo- 
cratic State Committee in a room in the Parker 
House in “long consultation.” He was retained to de- 
fend the Faneuil Hall Convention before the Ballot 
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Law Commissioners at the hearing set for early Octo- 
ber. Charles Theodore Russell, a brother of Governor 
Russell, was associated with him. There was an ele- 
ment of strategy in the selection of a Republican as 
their senior counsel, one whose neutrality separated 
him from the heat of controversy, but there was cer- 
tainly more than that. Mr. Elder was a man around 
whom those excited Irishmen could rally. He did not 
quench them, yet he must have assuaged them. They 
did not confuse him, nor irritate him, but rather set 
him on fire with their own heat. His fire was luminous, 
expending itself more in light than heat. He must 
have given them just that lucidity which they desired. 
The hearings were held before the Ballot Law 
Commissioners at the State House with all the solem- 
nity which could be summoned. “Mr. Elder,” wrote a 
newspaper reporter, “appreciated the humor of the 
proceedings, but did not dwell upon it.” Daniel Coak- 
ley on the stand, under his cross-examination, ad- 
mitted that he had attended the Music Hall Conven- 
tion as a proxy for a delegate rejected by the State 
Committee. And so it went. Although there was no 
great legal issue involved, the hearings provided a 
vent for turbulent emotions and prevented the threat- 
ened split in the ranks of the Democratic Party. The 
Ballot Law Commissioners found in favor of the 
Faneuil Hall Convention, George Fred Williams re- 
turned to the fold, accepted the Democratic nomina- 
tion and Roger Wolcott was elected Governor of 
Massachusetts! 
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Many of Mr. Elder’s favorite stories were about 
Irishmen in politics. Much of his delight in their vaga- 
ries, his own inimitable brogue and his stock of anec- 
dotes must have come from his association with them 
in these political cases. This is one of his Irish stories 
as he used to tell it: 


Mr. Lewis Tucker, at one time treasurer of the 
Suffolk Bank and on the School Committee in Boston 
for several years, met a Democratic friend on the 
street one day, and he said to him, “Well, Denny, I 
see you were beaten in the caucus.” “Yes, Misther 
Tucker, Oi was bate all right, but Oi was bate fair, 
an’ Oi’ve got nawthin’ to say about it.” 

“But how did it happen? I thought you were sure 
of the nomination.” 

“Well, Misther 'Tucker, ’twas this way. Afther Oi 
decided to give up th’ House an’ r-run f’r th’ Sinit, Oi 
wint ar-round up an’ down me sthreet an’ got about 
wan hundhred iv me frinds to say they’d vote f’r me in 
th’ caucus. An’ so whin Oi saw th’ gintlemen who was 
r-running agin me, says Oi, ‘Oi’ve got three hundhred 
men as’ll come down to th’ caucus an’ vote f’r me.’ 
‘’Tain’t enough, Dinnie me bye,’ says he, ‘Oi’ve got 
five hundhred as’ll vote agin ye.’ Oi knowed he was 
lyin’. Oi was lyin’ meself, but Oi didn’t know how 
much he was lyin’. Well th’ night iv th’ caucus come, 
an’ Oi was there, an’ about wan hundhred an’ fifty iv 
me friends. Oi had 2 shmart bye behind th’ rail an’ he 
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tur-rned in me vote five hundhred an’ fifty, but Pat 
had a shmarter bye behind the rail an’ he tur-rned in 
his vote sivin hundhred an’ fifty, and they was on’y 
three hundhred in th’ caucus! But Oi was bate fair an’ 
Oi’ve got nawthin’ to say about it.” 


II 


BEsIvEs the political cases a large practice in actions 
of tort grew up during this decade from 1890 to 1900. 
In one year the firm collected $55,000 in damages and 
settlements from the Lynn and Boston Railroad 
alone. The case which was largely responsible for de- 
veloping this practice was Underhill vs. Lynn and 
Boston Railroad. A Mrs. Underhill had been thrown 
from a horse-car just as she was stepping down to the 
street and was seriously injured. Mr. Elder tried the 
case for her and recovered the largest verdict for an 
accident ever given in Suffolk County up to that time, 
$17,500. 

“His cross-examinations in these accident cases 
were often pivots upon which the trials would turn,” 
says Judge Wait. “He had an astonishing faculty for 
drawing out evidence in his favor, of which he had 
previously had no knowledge. This was not the chance 
questioning so often fatal to cross-examiners. He was 
never hurt by his questions. Again and again he 
would draw from an opposing witness extremely 
helpful testimony, as to which nothing in the witness’ 
other evidence, or at the trial, or in the preparation be- 
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fore the trial, had informed him. It was experience in 
part, it was imagination in part, but it was primarily 
a gift.” 

It was-by this faculty that he won the verdict in 
Underhill vs. Lynn and Boston Railroad. The im- 
portant question in the case was whether or not Mrs. 
Underhill had been careless. The conductor was on 
the stand and had given his testimony. Mr. Elder, be- 
ginning his cross-examination, at once established 
pleasant relations with him, as was his custom, and 
was leading him along in quiet ways. Suddenly, as if 
by inspiration, Mr. Elder put a question to him which 
drew forth an almost involuntary answer, the state- 
ment of a fact he had not known, and the very inci- 
dent he needed to defeat the suggestion of careless- 
ness. The whole case thenceforward hung upon that 
reply. There is no stenographic record of the trial and 
the exact question and answer are gone. But the swift 
change which came over the court room, the general 
sense of the impact of truth spoken unconsciously and 
the look of defeat which appeared in the faces of op- 
posing counsel, all stand clear in the memory of 
Judge Wait, then his young associate. 

My father denied having genius. But if he did have 
genius, it was for successful personal relationships. 
He had a power to encourage, restore and stimulate 
people around him, a power which showed itself in the 
court room as elsewhere. Some keen minds paralyze 
or confuse the mental activity of minds slower than 
their own, but he liberated the thoughts of other men. 
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A succession of accident cases followed this victory. 
Probably their number was increased by the fact that 
the fees charged by the firm were always small. In the 
Underhill case, for example, the charge for services 
which had extended over a year and included the 
charge for the trial itself, was less than $3,000. 

My father used to enjoy telling a story at his own 
expense about an ignominious defeat in one of these 
accident cases. It was a case tried for a very affable 
and delightful old gentleman against the Boston and 
Maine Railroad. The old man, a regular commuter of 
the road, had been returning to his suburban home 
from his day’s work in Boston. As the train pulled in 
at the station—so his story ran—he had risen from his 
seat in the car, walked down the aisle, and cautiously 
proceeded down the steps. Just as he was stepping 
down to the station platform the train had started and 
thrown him forward to the ground into a pile of tar 
which was being used to make a new sidewalk. He 
was rolled about in the tar but picked himself up un- 
hurt except for slight bruises. However, he had com- 
pletely ruined a suit of clothes. He was very indig- 
nant and felt that the road should be sued for its gross 
negligence. 

When the case came to trial, Mr. Elder had a num- ' 
ber of witnesses who testified to the good standing of 
the old gentleman, and to his careful and methodical 
habits. The defense of the road was that he had gone 
to sleep and did not wake up or leave his seat until 
after the train had started from the station. The 
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brakeman and two or three witnesses for the defense 
testified that they had seen him dozing in his seat. The 
old gentleman denied this with convincing firmness. 
Mr. Elder determined to do his best. He made 
every effort in preparation for the final argument. 
When the time came, he started in with great vigor, 
and as he went on grew more and more eloquent. 
“Gentlemen, I ask you to picture this scene to your- 
self,” he said, “an old gentleman is going to his home 
at night. He is eager to reach his family. He watches 
out of the car window as the stations pass by. At last 
he sees the train approaching his own station. He rises 
to go to the door. Gentlemen, my client is no longer 
young. He has reached the age of caution, he is 
watchful of his every step. He has reached that day of 
which we are told in the book of Ecclesiastes: ‘When 
they shall be afraid of that which is high, and fears 
shall be in the way, and the almond tree shall flourish.’ 
Yet, Gentlemen of the Jury, what does the defendant 
ask you to believe?” At this point he noticed a grow- 
ing amusement on the faces of the jurors and a faint 
sound as of suppressed laughter coming from the 
court room. A little disturbed and much puzzled he 
continued: “You are asked to believe that this active 
and alert old gentleman was asleep!” He turned with 
a wave of his hand to his client. The eyes of the jury 
and of everyone in the court room followed his mo- 
tion. There sat the old gentleman with his head fallen 
to one side, his mouth a little open, fast asleep! There 
was a roar of laughter. After the trial was over and 
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the case lost, Mr. Elder said to his client: “But why 
did you go to sleep during my argument?” The old 
man looked up at him quickly and said in the bright 
sweet manner of old age: “Asleep? I didn’t go to 
sleep. I heard every word you said.” 


III 


THE most significant public service rendered during 
this period was the guidance which the firm gave to 
the legislation about the limitation of the height of 
buildings in Copley Square and its handling of the 
lawsuit which followed. 

In July, 1897, the Westminster Chambers Com- 
pany began to construct an apartment hotel in Copley 
Square. They had filed a plan for a building one hun- 
dred and twenty feet high, ten stories and a cornice. 
Influential people of Boston at once began a campaign 
to prevent the erection of the building to such an of- 
fending height. The old Art Museum was then on the 
site of the Copley Plaza Hotel. The fire danger to the 
Dutch gallery would have been greatly increased and 
the lighting seriously threatened if the plans of the 
Westminster Chambers Company had been carried 
out. The engineering building of the Massachusetts 
Institute of Technology was directly in the rear of the 
new hotel. Most important of all, however, was the de- 
sire to preserve the symmetry of Copley Square. 

After much agitation a bill was drawn up which 
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provided for a ninety-foot limit to all buildings to be 
erected in or near the Square. Mr. Elder was retained 
by the group of individuals who had undertaken to 
preserve the beauty of Copley Square and by the 
trustees of the Art Museum and the Boston Public 
Library, to appear before the Joint Committee on 
Cities, in favor of the bill. It was opposed by a group 
who engaged Mr. Albert E. Pillsbury as counsel. 

The principal opposition centered in the right of 
the public to restrict private property. It was claimed 
that the proposed law was “robbery” and “confisca- 
tion” and also that it would involve serious pecuniary 
loss to the contestants. Mr. Elder’s argument was a 
simple one relating the history of public control of 
land and the uses which may be made of it. It is so 
clear that it might be used to instruct children in the 
relation of private property to public control. Part of 
one of the paragraphs of the argument follows. 


Upon what [he said], does the right of the public 
to regulate the use of real estate rest? . . . The value 
of real estate . . . does not come in the same way that 
the value of personal property does. The man who 
makes a pair of shoes, or operates a machine shop, or 
cotton mill, is by daily and hourly labor of himself, or 
others, creating a new product, and adding by toil to 
the world’s wealth. But the man who buys land in the 
outskirts of a city at so much per acre, sits down and 
in the brief course of years sees it double, treble, quad- 
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ruple, and sextuple in value, till he is selling it by the 
foot as the dry-goods dealer measures cloth over his 
counter. . . . The added value comes not from him 
but from the growth of the city itself. Thousands, 
tens of thousands, hundreds of thousands of people 
have swelled its size, till for their homes and shops 
they require this land, and he reaps a reward which 
comes from the public and not from himself. 


A short paragraph can sometimes disclose the warp 
and woof of a man’s mind. And I think that this quo- 
tation, without effort or oratory, shows the narrative, 
picture-making quality of my father’s speech. Too, it 
seems to record more than the technique of his art. It 
is a sample of his personal texture and design: it is so 
easy, so democratic, so eager to be understood, so 
kind. However, not to find too much in so slight a 
thing, let us finish the story of the long Westminster 
litigation. 

The bill limiting the height of buildings in Copley 
Square passed the Massachusetts legislature. The re- 
monstrants then claimed that the act was unconstitu- 
tional and continued to build above the ninety-foot 
limit, although modifying their original plans. They 
took the case to the Supreme Court of the United 
States. There it was argued by Mr. Edmund A. 
Whitman, upon whose mastery of this branch of the 
law Mr. Elder so greatly relied. The statute was sus- 
tained by the Supreme Court and four years after the 
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act had passed the Massachusetts legislature the 
Westminster Chambers agreed to comply with the 
law, tearing down the portion of the building which 
exceeded the prescribed height. 


CHAPTER XI 
CONNECTION WITH CHRISTIAN SCIENCE* 


I 


R. ELDER spent the summer of 1899 in 
M England. While he was still on the ocean a 

messenger came to his Boston office from 
Mrs. Eddy to retain him to defend her in a suit which 
had been brought against her in which very heavy 
damages were claimed. Disappointed at not finding 
him, she insisted upon the earliest possible news of his 
arrival, and so great was her anxiety that her mes- 
senger was upon the wharf as the steamer docked and 
promptly retained him. How she came to select him as 
her counsel was not understood until long afterwards, 
when, on looking over an old account book, Mr. Elder 
found that in his early years of practice he had ren- 
dered some professional service to Mrs. Eddy while 
she was living in Lynn which she had apparently re- 
membered with appreciation. 

The matter in which he was now retained was full 
of difficulties. A Mrs. Woodbury had been high in the 
counsels of Christian Science and in close association 
with its founder; so much so that, according to ru- 
mor, she had been selected as the successor of Mrs. 
Eddy. Whether this was so or not, Mrs. Woodbury 
had initiated some new ideas not to Mrs. Eddy’s lik- 


* By Edmund A. Whitman. 
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ing, and when, upon the birth of a son, it was brought 
to Mrs. Eddy’s attention that Mrs. Woodbury was 
said to have claimed an immaculate conception, a final 
rupture of their relations ensued. It was Mrs. Eddy’s 
custom to send a message from Concord to the annual 
meeting of the church, and at the next meeting her 
message contained a paragraph phrased in pictur- 
esque language, largely drawn from the imagery of 
the Book of Revelation, in which she described 
and denounced a scarlet woman. Mrs. Woodbury 
promptly applied this passage to herself and brought 
an action of libel in the Superior Court of Massachu- 
setts. She engaged as counsel, Mr. Frederick W. Pea- 
body, who, for personal reasons, was highly antago- 
nistic to Christian Science and seized upon this suit as 
a means of attempting a judicial inquiry into what he 
called the pretensions of Christian Science. The state- 
ment of his case, as filed in court, was more in the na- 
ture of an indictment of Christian Science than a 
statement of Mrs. Woodbury’s grounds of complaint. 

The first step in the litigation, therefore, was to 
eliminate from his declaration as filed numerous scan- 
dalous allegations which were immaterial to Mrs. 
Woodbury’s complaint. Several hearings were held 
before Mr. Justice Braley, then a justice of the Supe- 
rior Court, in which the matter was thoroughly gone 
into. Pending these hearings Mr. Elder found himself 
embarrassed by the action of one of Mrs. Eddy’s fa- 
vorite students who took upon himself the responsi- 
bility of going privately to the judge to urge upon 
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him the importance of making a favorable decision. 
After this gentleman had been removed from the seat 
of action, the judge made a very careful and pains- 
taking study of the declaration and eventually struck 
out almost all of the matter which had been objected 
to, so that the case stood for trial upon Mrs. Wood- 
bury’s claim that the offending matter was directed 
against her and that all Christian Scientists so under- 
stood it. Mrs. Eddy denied that she had intended any 
reflection upon Mrs. Woodbury, but there was grave 
danger that a jury might be led to believe that Mrs. 
Woodbury was the person intended and therefore this 
defense might fail. The only other defense allowed by 
the law was a proof of the truth of the allegations. 
This of course was difficult, if not impossible, as all 
the evidence that could be gathered merely pointed to 
certain compromising situations in which Mrs. 
Woodbury was said to have been discovered; but, as 
these fell short of proving the truth, it was quite likely 
that evidence relating thereto would be excluded and, 
in any event, might not satisfy a jury. Much anxious 
consideration was therefore given to the question of 
the conduct of the trial. 

Mrs. Eddy had lived for many years in New 
Hampshire, and a New Hampshire statute was found 
under which, in an action of libel, evidence could be 
given not only of the truth but of acts of the com- 
plainant which would create a reasonable ground to 
- believe that the statements made were true and so to 
that extent were justified. This evidence could be pre- 
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sented not so much as a matter of defense as in miti- 
gation of any damages which the jury might find for 
a technical libel. Unfortunately there was no such 
statute in Massachusetts and it therefore became im- 
portant to induce the Massachusetts legislature to 
pass such an act before the trial should take place. 
Steps were taken to that end and the legislative com- 
mittee, being convinced that such a statute was con- 
ducive to the ends of justice in all libel cases, the New 
Hampshire act was adopted in Massachusetts. With 
this, the defense felt easier, but Mrs. Eddy’s friends 
were apprehensive lest she might be summoned into 
court and subjected to an embarrassing cross-exami- 
nation, and Mr. Elder associated with himself in the 
trial of the case Mr. Charles W. Bartlett, who was 
possessed of great shrewdness and common sense in 
the handling of a jury, and they were seated together 
for the defense when the trial opened. Fortunately, 
too, Mr. Peabody was still more anxious to make an 
attack upon Christian Science than to present his cli- 
ent’s complaint, and after a day and a half in which 
his offers of proof had been excluded by the judge as 
immaterial to the case on trial he abandoned his case 
and a verdict was entered for Mrs. Eddy. The battle 
had been one of manceuvres and Mr. Elder had ma- 
noeeuvred his antagonist into an impossible situation 
and gained a complete victory. 

It is needless to say Mrs. Eddy was greatly pleased 
and relieved, and she presented Mr. Elder with a fine 
diamond ring as a mark of her personal appreciation, 
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and from that time forth in her correspondence al- 
ways addressed him as ““My dear Counsel.” 

For several years thereafter Mr. Elder was in fre- 
quent consultation with the officers of the church, 
relative to business matters and especially with re- 
gard to preserving and protecting the copyright on 
Mrs. Eddy’s books, particularly Science and Health, 
which she was most anxious to have fully protected, as 
it was a source of substantial revenue both to her and 
to the church. The period of copyright for the first 
edition of Science and Health was about to expire 
and it was a matter of some difficulty to secure its re- 
newal, inasmuch as copies of the original work were 
scarce and the law required a redeposit in the Li- 
brary of Congress of two copies. There were other 
technical difficulties for Mr. Elder to resolve. How- 
ever, with his wide knowledge of copyright law, after 
two copies of the book had been obtained at a price of 
$40 each, the renewal of the copyright was success- 
fully made. 

The Church was also at this time purchasing vari- 
ous pieces of property in furtherance of plans for a 
new church building and for publication offices, sub- 
sequently built, and various problems of real estate 
law and the management of this property were 
brought into the office for solution. 

These matters, however, were in the ordinary rou- 
tine of a lawyer’s office, but toward the end of Mrs. 
Eddy’s life, her son, by a former husband, fell into the 
hands of the late William E. Chandler of New 
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Hampshire. Mrs. Eddy and her son had had differ- 
ences of opinion and had not seen each other for years, 
and she was desirous that the bulk of her property 
should be devoted after her death to Christian Sci- 
ence. In pursuance of that desire she had placed the 
larger portion of her property in the hands of trustees 
to be eventually disposed of in accordance with her 
will after making a generous provision for this son. 
The son, one George W. Glover, then living in South 
Dakota, through Mr. Chandler and his associates 
brought an action in the New Hampshire courts ai- 
leging, in effect, that his mother, then advanced in 
years, was incompetent to create such a trust and 
seeking to have it set aside. As this was a New Hamp- 
shire proceeding, the litigation was conducted by 
General Frank W. Streeter, her counsel in New 
Hampshire, but Mrs. Eddy insisted that Mr. Elder 
should be kept in touch with all that was being done 
and that his advice should be sought. This litigation 
resulted in the defeat of the son and the determina- 
tion that Mrs. Eddy was entirely competent to dis- 
pose of her property. 

Upon her death it was found that by her will, as 
well as by the trust deed, she had carried out her de- 
sires and devoted the bulk of her property to the ad- 
vancement of Christian Science. Her son, through his 
counsel, made a new attack on the validity both of the 
will and the trust deed, alleging that under ancient 
Colonial laws of both New Hampshire and Massa- 
chusetts, which were still in force, no church could 
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hold property which returned an income in Massa- 
chusetts of over $2,000 and in New Hampshire of 
over $4,000. They consequently insisted that the will 
and trust deed were alike invalid and that the son took 
the property as the heir of his mother. There was im- 
mediate litigation both in the state and federal court 
in New Hampshire. The church, on the other hand, 
through Mr. Elder, applied to the Massachusetts 
court for an interpretation of the will and the deter- 
mination of the validity of the trust created therein. 
The questions involved required an extensive exami- 
nation of the law of charitable trusts and the careful 
preparation of elaborate briefs. These briefs were not 
only elaborate but voluminous, and, as is usual in such 
cases, it was apparent that, in order to give the court 
an intelligent comprehension of the important ques- 
tions presented for consideration, a lucid and compre- 
hensive oral presentation of the case was essential. 
This service was performed before the Supreme 
Court of New Hampshire by Mr. Elder in a masterly 
statement, clear, persuasive and convincing, and it 
may be confidently said that largely in consequence 
thereof the court was enabled to render an early de- 
cision affirming the validity of both will and deed. The 
son was entirely defeated and the church entirely suc- 
cessful, except upon one point where it was decided 
that, although the gift was valid, the ancient statute 
forbade the church, in its capacity as a church, to ad- 
minister the gift. It was necessary, therefore, for trus- 
tees to be appointed to administer the trust in accord- 
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ance with Mrs. Eddy’s expressed desires. The court 
willingly appointed the Christian Science Board of 
Directors as such trustees, in connection with a 
prominent banker of Concord, New Hampshire, and 
Mrs. Eddy’s estate was preserved for the advance- 
ment of Christian Science. ; 

Mr. Elder’s last connection with Christian Science 
was with the case of the People vs. Cole. Cole was a 
Christian Science practitioner in New York City. 
The New York Medical Society had long been anx- 
ious to test the question whether Christian Science 
came within the purview of the New York statute 
regulating the practice of medicine. One of its agents 
was sent to Mr. Cole’s office in the guise of a patient 
desiring treatment. This messenger, after stating 
certain imaginary ills, requested Christian Science 
treatment. Mr. Cole, carefully explaining that he 
personally could do nothing and the patient could 
do as much for herself if she would only make her 
prayers to God, gave her a treatment by silent prayer 
on several occasions, for which he was paid a fee of $2 
for each visit. Upon this evidence, Mr. Cole was ar- 
rested and the police justice held him for trial. A spe- 
cial jury was drawn to try the case, which was most 
ably defended by Messrs. Samuel Untermyer and 
Henry D. Estabrook, but under the definite instruc- 
tion of Mr. Justice Seabury, a forceful and positive 
man, that the literal reading of the New York statute 
covered any form of treatment of a person suffering 
from disease and that, inasmuch as the practitioner 
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professed to treat the patient, there was treatment 
within the meaning of the act, the jury could do noth- 
ing else but find a verdict of guilty. Mr. Cole was 
thereupon fined $100 and appealed to the General 
Term of the Supreme Court and the case was argued 
before five justices, who differed in opinion. Three 
agreed that Christian Science came within the pur- 
view of the statute; one was of the opinion that it did 
not, with which a second agreed in part. The convic- 
tion was therefore affirmed. The case was then further 
appealed to the New York Court of Appeals, of 
which Mr. Justice Seabury had then become a mem- 
ber, and the Christian Scientists, feeling that the pres- 
entation of the case before the court should be en- 
trusted to new hands, turned once more to Mr. Elder. 
The law applying to the case required a long and 
careful investigation, inasmuch as somewhat similar 
statutes had been before courts in a number of other 
states and there had been a divergence of judicial 
opinion. Again, an elaborate and voluminous brief 
was prepared and again Mr. Elder made one of his 
luminous and persuasive addresses, carrying the court 
with it to a favorable decision, which closely followed 
his argument that prayer to God could not be in any 
sense “treatment” within the purview of statutes en- 
acted to regulate the practice of medicine. 

The recent unfortunate litigation between the di- 
rectors of the church and the publication society arose 
after Mr. Elder’s death, but one may well say that, 
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had he lived, his tact and power of conciliation might 
have avoided the open rupture that has occurred.* 


II 


Mr. Wuirman’s presentation of my father’s con- 
nection with Christian Science gives the history of his 
legal work for Mrs. Eddy and her church. But there 
are two questions which were constantly asked of him, 
and are now asked of his family, which remain unan- 
swered. They are: What did he really think of Mary 
Baker Eddy? and was he a Scientist? Here is the re- 
ply which he himself invariably gave to the first ques- 
tion. 

He was at Mrs. Eddy’s home in Concord, New 
Hampshire. The hour had come for her drive. She 
excused herself graciously from the conference of 
lawyers who had gathered for consultation with her. 
They were a group of experienced men. Frank W. 
Streeter, the leader of the New Hampshire bar, was 
among them. But in spite of their standing, experi- 
ence and legal wisdom, Mrs. Eddy had differed with 
them; in fact, had just passed through a very tense 
hour of controversy over a critical issue in prepara- 
tion of the lawsuit pending in the New Hampshire 
courts. It was an action which had been brought 
against her by her son and involved not only the dis- 
posal of her great wealth but brought up the question 
of her mental competency. It was a matter of deepest 


* Conclusion of Mr. Whitman’s contribution. 
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import. The wisdom of taking a certain stand in re- 
gard to the particular question which had been under 
discussion that afternoon was self-evident to every 
one of the lawyers, and each one in his turn had given 
her his reasons for the necessity of supporting it, in 
language respectful, but emphatic. 

They made no impression. Mrs. Eddy was obdu- 
rate. The opposite position was the only one which 
could be sustained. She spoke quietly and reasonably, 
but imperiously. Her brilliant black eyes shone with 
determination. The lawyers were very patient with 
her. She was an old woman, nearly as old, my father 
recalled, as his mother. Her person commanded def- 
erence, but clearly her legal opinion was valueless. 
The conference had reached this impasse when the 
hour came for Mrs. Eddy’s drive. She dismissed her 
lawyers, who adjourned to Mr. Streeter’s office to 
continue their discussion. 

They had been there but a short time when a negro 
boy, a servant in Mrs. Eddy’s household, appeared at 
the door of the office and said that Mrs. Eddy was 
outside in her carriage and wished to speak with Mr. - 
Elder. He went down to her at once. She reached out 
her hand and laid it quietly upon his arm. “Mr. 
Elder,” she said with great impressiveness, looking 
steadily at him, “you are wrong in this matter which 
we have been discussing. I wish that you would return 
to the other gentlemen and ask them to reconsider it. 
Will you do this?” He assented reluctantly. Then she 
repeated, “Mr. Elder, you are wrong.” Her carriage 
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drove off and Mr. Elder slowly remounted the steps 
to the office. The situation was awkward, but having 
given his assent, Mr. Elder could do no less. He re- 
turned to the conference, told of Mrs. Exddy’s request 
and insisted that they reconsider their decision, all the 
time regarding the matter in the same light as did his 
colleagues. So they went over all their arguments 
again. The result was that they reversed their deci- 
sion, followed the lines insisted upon by Mrs. Eddy, 
and during the trial it became indubitably clear that 
she had been right. 

This is the story my father never failed to tell to the 
hosts of the curious who asked what he thought of 
Mary Baker Eddy. He thought her an unusual and 
brilliant woman. And, with his courtesy and his gen- 
tleness toward all women, and a certain love of hier- 
archy which was in him, her regal ways called forth 
a spontaneous chivalry which he gave delightedly, 
with half-earnest, half-humorous consideration. “Mrs. 
Eddy was much as usual,” he wrote to Mrs. Elder 
from New Hampshire. “There was no real need of 
her sending for me so peremptorily. Everything is be- 
ing done that can be done in her case. But Streeter 
went off to Europe without seeing her and she com- 
manded my presence much as a queen might have 
done. Don’t laugh. I made a blunder and started off 
without her blessing. She sent it to me on the stair- 
case.” 

Mr. Elder’s work for Christian Science caused 
many people to conclude that he had himself become 


CONNECTION WITH CHRISTIAN SCIENCE 2038 


a Scientist. “The Christian Science hearing has cre- 
ated a lot of talk,” he wrote to his wife after appear- 
ing for the Scientists at the State House. “Julia says 
Dr. Clapp was talking about it and about my turning 
Christian Scientist.” Every year attempts were made 
to curtail the practice of the Scientists by enacting 
bills which would seriously hamper them, and Mr. 
Elder represented their opposition. To do this was 
one of the routine duties of his position as counsel for 
Mrs. Eddy. But one scarcely wonders, with the pub- 
licity given to these “field days” at the State House, 
that many persons were convinced that Mr. Elder 
was a Scientist. There was not the slightest truth in it, 
but rumor, in spite of his denials, had its way. 

Yet my father’s legal work for the Scientists was 
buttressed by a faith as strong as theirs, and one in- 
finitely more significant than the doctrine of the 
right of litigants to be heard. He believed that the 
Commonwealth and the nation were bound to protect 
the rights of all religions. He did not have, either in 
opinion or in temperament, anything of the autocrat 
about him. “Go some whither with all thy might on 
pain of never having lived.” How many times have 
we heard him quote this, not as a moral exhortation, 
but as an assurance of sympathy for another—often 
to one of his own children—who planned to follow a 
course which he thought wrong. Not only that, he 
even believed it right to allow others, whom he could 
control if he would, to run into danger, to challenge 
disaster, provided it seemed right to them, while he 
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stood by to succor if need be, but never to interfere. 
In some ways I think this was the most remarkable 
trait which he possessed. It was woven into every re- 
lationship of his life, private or public, and into all his 
thinking. 


CHAPTER XII 
THE EASTMAN CASE* 


I 


URING his life Mr. Elder took part in but 
I) two murder trials. The second of these has 

taken its place in the annals of our courts as 
a celebrated case. For the time being it was the center 
of interest to all the lawyers and to most of the citizens 
in New England, ranking, in its absorption of general 
attention, with the famous Webster and the Borden 
murder trials. It was the case of Commonwealth vs. 
Eastman, in which Mr. Elder defended Charles R. 
Eastman, charged with the murder of his brother-in- 
law, Richard H. Grogan, Jr., on July 4, 1900, at 
Cambridge. 

Eastman was a graduate and A.M. of Harvard, a 
Ph.D. of Munich, who had made a name for himself 
in his branch of learning, and was then in charge of 
the department of Paleontology in the Museum of 
Comparative Zodlogy at Harvard University. He 
and Grogan had married daughters of a son and part- 
ner of that Alvan Clark who had been celebrated 
throughout the scientific world as a manufacturer of 
lenses and astronomical apparatus. Grogan was the 
son of a stable keeper. He had for a time been inter- 
ested in his father’s business; but some months before 


* By Hon. William Cushing Wait of the Supreme Judicial 
Court of Massachusetts. 
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his death he had purchased the business formerly con- 
ducted by the Clarks at Cambridge, and was carrying 
it on. The two lived near together on the Clark place. 

Late in the afternoon of the Fourth of July they 
had gone to some henyards in the rear of their houses 
to shoot at a target. Grogan came away staggering, 
shot through the breast by a bullet which had passed 
through the end of the fifth rib, wounded the heart 
and lodged in the tenth dorsal vertebra. He fell on a 
walk near his house, where a number of people, at- 
tracted chiefly by the calls of Mrs. Eastman, gathered 
about him. He was carried into the house, and died 
shortly after. 

Eastman followed Grogan as he came toward the 
house; helped him as he lay after his fall; brought 
water to relieve him; aided in carrying him to the bed, 
and was beside him when he died. Eastman had a 
slight flesh wound on the back of the left leg and his 
clothing was burned by powder. Just before Grogan 
appeared running, cries of “Oh! Oh!” and possibly 
“Oh, don’t!” had been heard coming from the hen- 
yards. Grogan had said, “Charles, you have murdered 
me.” Just before he fell he said, “Charlie Kastman 
has murdered me!” While he lay upon the ground and 
while Eastman was near him, he said to one of those 
about him: “EKastman has murdered me; shot me 
twice, and did it purposely.” To a nurse, Miss Milner, 
who was leaning over him, he said, “There is the man 
that shot me.” She said, “Oh, but it was an accident,” 
and Grogan repeated, “There is the man that shot 
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me.” The nurse looked at Eastman, who said to her: 
“TI did it, I didn’t mean to. It was an accident.” She 
then turned to Grogan and said: “He says it was an 
accident. He says he didn’t mean to do it,” to which 
Grogan rejoined: “He did mean to do it. I saw him 
do it.” One of the bystanders, a neighbor, asked East- 
man how it happened. Eastman answered, “I will tell 
you all about it,” but he turned away and, in fact, 
never did tell him. Later still he made no reply when 
someone, noticing the hole in his trousers and the ap- 
pearance of burning on them, asked how it happened. 

Before Grogan was lifted, Eastman more than 
once said to the nurse, “Oh, tell me he is not hurt 
badly!” After Grogan was placed in bed, Eastman 
tried to take his pulse and rested his head on Grogan’s 
breast listening for heart beats. When he left the 
chamber after Grogan had died, the nurse, Miss Mil- 
ner, felt his pulse and, finding it in bad condition, 
recommended that he drink some brandy which she 
poured for him. He refused, saying: “No, I won’t 
take it. They will say I have been drinking.” 

Miss Milner called a doctor’s attention to the hole 
in Eastman’s trousers, and they induced him to go to 
his own house that his wound might be dressed. On 
the way thither he sank down on a pile of boards, and 
said, “Oh, it is terrible, terrible!” He was urged to go 
on to the house, and he then said to them: “Let every- 
thing remain in the yard as it is. Don’t let anyone 
touch anything.” When he got to his house, his wound 
—a very slight one—was dressed and he lay down. 
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There he had a talk with his next-door neighbor, Mr. 
Edward E. Clark, a lawyer, who became one of the 
attorneys in his defense. Somewhat later, Mr. Rowe, 
a policeman, came to the house and asked Eastman to 
tell what had occurred. Eastman told Rowe he had 
sent for Mr. Cloyes, the Chief of Police, whom he 
knew somewhat, and would prefer to wait till he 
came and tell then. Rowe had already talked with sev- 
eral persons in regard to what they knew of the cir- 
cumstances; and, while waiting for Mr. Cloyes, went 
with Mr. Clark and the family physician to the hen- 
yards. 

In the meantime, at someone’s suggestion, two 
young men had gone to the henyards and examined 
them. They found the ground somewhat trampled, 
marked by the heels and sides of shoes, as though 
from the feet of men shuffling or struggling about. 
They found a black-handled 32 caliber Smith and 
Wesson safety revolver which belonged to Eastman 
lying on the steps of a small outhouse; a pearl-han- 
dled 32 caliber Smith and Wesson safety revolver 
which belonged to Grogan lying in the ditch in the 
southern henyard; an old brass-bound 82 caliber re- 
volver which had belonged to Mr. Clark lying in 
front of the gate to the northern henyard; a Reming- 
ton rifle belonging to Eastman standing near the 
Eastman safety revolver at the outhouse; some boxes 
of cartridges on the outhouse; a cap of Eastman’s in 
the southern henyard not far from the gate; and a 
handkerchief of Grogan’s in the southern henyard 
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some five or six feet from the cap. They had marked 
the location of these articles by pegs, or by pencil 
marks on the outhouse boards following the outlines. 

The safety revolvers were center-fire; the old Clark 
revolver was rim-fire. 

When Eastman followed Grogan from the hen- 
yards he had in his hand a Colt 44 caliber revolver, 
which he laid on a chair beside the Grogan house as he 
came to help Grogan. 

When Chief Cloyes arrived, Eastman stated to him 
that he and Grogan had shot at targets in the hen- 
yards in the forenoon; taken dinner together later; 
gone together still later to see some races on the 
Charles River not far away; and had come back to 
their homes. He said that Grogan had fired off some 
firecrackers, and had suggested that they shoot again 
at the targets. They had the black and the pearl-han- 
dled safety revolvers, the old Clark revolver and a 44 
caliber Colt belonging to Grogan. They loaded them 
all. They had but few cartridges. Grogan fired three 
or four shots from the Colt and then handed it to 
Eastman, who fired twice. Grogan loaded it again and 
fired three shots and Eastman fired three. Grogan 
then said they ought to go farther away and they 
went into the southern henyard. Grogan then took his 
pearl-handled 32 because the old Colt made too much 
noise—he had put his handkerchief around his neck 
and stuffed the ends in his ears to deaden the sound. 
Eastman took the old Clark 32 and was handling it. 
“The trouble came from the old rim-fire.” It was 
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rusty and he could not get the chamber out. He sup- 
posed Grogan was pointing his pistol at the target; 
he himself was looking not at Grogan, but at the 
pistol in his own hand, when it went off. Grogan said: 
“Charlie, you have shot me!” and, at about that time, 
his pistol went off. Grogan stepped back and went to 
one knee, then he started toward Eastman, who heard 
his gun click and was frightened. He did not know 
when he himself was hit. He added that Grogan’s face 
looked as if he thought that he, Eastman, had shot 
him, and concluded, “Well, I won’t say he intended to 
shoot me, but his face looked that way.” 

During his narration Eastman had illustrated, with 
a listener, the pose of Grogan and their relative posi- 
tions; but he said nothing further in regard to any 
struggle between himself and Grogan; and, through- 
out his narrative, did not clearly say anything of a 
struggle. 

Jones examined the revolvers. He found five empty 
shells in Eastman’s; five empty shells in Grogan’s; 
two empty shells in the old Clark rim-fire revolver; 
and, in the Colt 44, one loaded cartridge just at the 
left of the barrel which cocking would bring in posi- 
tion to discharge. 

Eastman went with the officers to the police sta- 
tion, where word came to the police that a witness had 
been found who had seen the two men struggling in 
the henyards. This man, ‘Titus, said he was walking 
not far from the Clark premises and heard a frightful 
groan “with the accent ‘Oh, don’t!” He hastened 
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forward until he could look over a fence into the 
yards, and there had seen two men struggling over an 
object, till, finally, one broke away and ran, crying as 
he did so, “Charles, you have murdered me!” The 
other had in his hands something like an old-fashioned 
revolver or one of the break-down rifles they take the 
butt from. He had this in his right hand down by his 
side as the other let go. He walked slowly after the 
other. 

After hearing this story, the police sent for East- 
man and asked: “What would you say if we should 
find a witness who saw you two men down in the hen- 
yard scuffling with a large revolver, each having hold 
of it and apparently trying to get it away from the 
other, all at once the smaller man throwing up his 
arms and saying ‘Don’t, don’t, don’t,’ and then throw- 
ing up his arms saying, ‘Charlie, you have shot me!’ 
and starting for the house?” Eastman replied: “It 
wasn’t the large revolver. It was one of the small ones. 
I should say it was not so.” He then turned to go back 
to the cell where he was to spend the night, but, be- 
fore entering the cell, he wheeled and said, “There 
was a scuffle.” Asked, ““When was it with reference to 
Grogan’s being shot?’ he replied, “It was after- 
wards.” The officer called another to listen, and then, 
in his presence, said to Kastman, “You say that there 
was a scuffle down in the henyard between you two 
men and that the scuffle was after Grogan was shot?” 
Eastman answered, “Yes.” 
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TuIs was the substance of the story which Mr. Clark, 
the attorney, brought to Mr. Elder on July 5, 1900, 
when he retained him for the defense. 

Mr. Elder began work on the case at once; confer- 
ring with Mr. Eastman and his friends; getting the 
statements of witnesses, and consulting with Charles 
W. Bartlett, Esq., one of Boston’s leading criminal 
lawyers with whom he had just been associated in the 
trial of Woodbury vs. Eddy, and who, at Mr. Elder’s 
request, was also retained for Eastman. 

The newspapers were delighted at a matter in- 
volving a Harvard “professor,” as they called him 
wrongly. The old case of Professor Webster was 
dished up anew. Public interest was thoroughly ex- 
cited. Although Grogan’s wife was not disposed to 
attack her sister’s husband, the father, mother and 
others of Grogan’s family were bitter against him. 

The case came on before Judge Almy on July 17 
and 18, 1900. An autopsy had been had. The bullet 
taken from the tenth dorsal vertebra was produced. It 
had been fitted into the muzzle of the old rim-fire re- 
volver. Witnesses were heard fully. Kastman testi- 
fied. Mr. Elder made a very complete and convincing 
argument, and, as a result of evidence and argument, 
Judge Almy was satisfied that Grogan came to his 
death from the accidental discharge of the old Clark 
rim-fire revolver. He therefore found no probable 
cause to hold Eastman for the Grand Jury and dis- 
charged him from custody. 
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Mr. Elder left his office the next day for a period 
of recuperation, satisfied that his work was done; and 
modestly delighted at the hearty applause which law- 
yers and friends showered upon him for his masterly 
argument and skillful examination of the witnesses— 
pleased, most of all perhaps, at a letter from Mr. 
Eastman’s father—a lawyer himself—thanking and 
congratulating him in grateful happiness. 

Some of the public, however, were not satisfied at 
the result. Grogan’s father and mother and immedi- 
ate family remained unconvinced. The police force 
was not at all gratified at the outcome. 

The very day after EKastman’s discharge from ar- 
rest, the police began further investigations. They 
found, almost at once, that the bullet which the doc- 
tors testified they had dug from the vertebra, the bul- 
let shown at the District Court, the bullet which had 
been regarded as coming from the old Clark rim-fire 
revolver, was not a rim-fire bullet at all, and bore 
marks of the rifling of the pistol barrel whence it had 
been discharged which did not correspond with the 
rifling of the old rim-fire pistol. That bullet had been 
discharged from a center-fire revolver. The markings 
corresponded with those on a bullet fired from a 32 
caliber Smith and Wesson safety revolver. 

If the bullet produced before Judge Almy was in 
fact the bullet found in Grogan’s body, then Grogan 
had not died from an accidental discharge of the old 
rim-fire gun, and Eastman’s story was wrong some- 
where. 
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To satisfy themselves that in truth they had a 
center-fire bullet fired from a Smith and Wesson 32 
caliber safety revolver, they took the bullet to one 
place after another, consulting experts. They tested 
its material, its weight, its markings. They became ab- 
solutely sure. They were unable to reconcile this with 
Eastman’s innocence. The Grogan family pressed for 
further prosecution. They told of Eastman’s jealousy 
and dissatisfaction because Grogan had acquired the 
Clark business; of his unfriendly feelings toward 
Grogan; of threats made by him to kill Grogan. In- 
consistencies in the stories of the affair as told by 
Eastman at different times were dwelt upon. One of 
the Boston newspapers hounded District Attorney 
Wier to prosecute anew. In the end, the district at- 
torney became convinced that his duty to the public 
required him to put the case, as he then had it, before 
the Grand Jury of Middlesex County. 

Mr. Elder was informed of the course of the police 
and of the decision to present the facts to the Grand 
Jury. He and Mr. Bartlett also set busily to work to 
get at all the facts and to inform themselves on every- 
thing involved in the case. Shortly after his discharge 
from arrest, Eastman had gone to the far west with 
a scientific exploring party, and he was in Utah when 
the decision to take up the prosecution again was 
reached. He promised his counsel to come back to face 
his accusers, and authorized them to say he would go 
before the Grand Jury if the district attorney so 
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wished. Word was sent to him and he came back to 
Massachusetts. ' 
Mr. Elder and Mr. Bartlett had a difficult task be- 
fore them. They felt that EKastman’s life was in their 
hands, and believed that nothing but the absolute 
truth and a technically faultless handling of his case 
could save that life. Very early in their preparation 
they realized that their greatest danger lay in East- 
man himself. Kastman’s mind, trained to develop 
complex truths by inference from a few, often minute, 
facts, seized quickly what he believed to be a fact, and 
instantly accepted and announced as also fact all that 
it deduced therefrom. His faculty for deduction was 
wonderfully quick and accurate. It was little short of 
impossible to make him realize that what he knew in 
the legal sense of the word—and could therefore give 
as testimony—was only what he had learned by the 
use of his physical senses, chiefly of sight and hearing; 
and might be very different from what he knew in the 
sense a paleontologist gives that word. As a paleon- 
tologist he might know a plant or an animal from sci- 
entific deduction and imagination, based on what 
someone else had reported, checked by what he per- 
sonally had observed; but, as a witness, he could know 
only that fact which he had himself apprehended 
through his taste or touch or smell or hearing or sight. 
If he was asked about something, he replied at once; 
but cross-examination developed that the answer 
stated not what he himself had heard or seen, or 
smelled or felt or tasted, but instead, what reason as- 
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sured him to be the fact if what this or that person, 
whom he saw no occasion to believe untruthful, was 
right in asserting thus and so. Until he could be made 
over, they could not rely upon what Eastman told 
them. They must get at the truth for themselves. 
Nothing but the absolute truth would serve their pur- 
pose. They must know, as far as it was humanly pos- 
sible, everything that had happened, and exactly as it 
had happened. From first to last in their preparation, 
they never dared ask Eastman, “Now is not this what 
happened?” stating a possible series of events. They 
could not suggest a thing. They went to him for facts; 
and, many a time, they came away discouraged. They 
had their term for such an event. “Sammy, he has got 
a bone,” Bartlett would say; and both would declare, 
“He is building a whole skeleton from a scrap of dis- 
integrated toe-joint. We must get at what he saw and 
heard and did. He does not know. He thinks he does, 
because he believes that Titus, or some one of the wit- 
nesses, is telling the truth about something or other 
that Titus, or this other person, thinks he, or she, saw 
or heard. Will the time ever come when he will learn 
the difference between a fact deduced by the intellect, 
and a fact apprehended by the senses? We want the 
latter kind; and, if he is to stay alive, we must have 
rss 

They learned all there was to know about bullets, 
and revolvers, and powders, and powder stains, and 
what happened when bullets hit bone, or muscle, or 
fat. About lead and tin. About how safety revolvers 
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acted; and about the idiosyncrasies of the various 
guns likely to be produced in evidence. Much of this 
they were unable completely to command before the 
meeting of the Grand Jury. 

The Grand Jury came in at Lowell in October. 
Eastman was summoned by subpcena before it; and, 
hoping this might lead to “no bill,” he made a state- 
ment there, giving his full story. His counsel con- 
sented. Mr. Elder believed he would tell the truth as 
nearly as was possible for one still so unconscious of 
what the truth, as a lawyer understands the word, 
really was. His counsel knew he was honest; they 
hoped he was truthful. They knew he would tell what 
he believed to be the facts; they hoped the real facts 
would bear him out. 

As a result, and largely as a result, of inconsisten- 
cies in the story as Eastman told it, the Grand Jury 
indicted him. 

The prosecution still felt uncertain about their evi- 
dence in regard to the bullet. A band of police and 
doctors, in secret and without permission from the 
widow, broke open Grogan’s tomb and removed from 
the body a part of the spine and such remnants of the — 
_ bullet as had not been taken away at the autopsy, so 
that they might make certain that these corresponded 
with the mutilated bullet which had been put in evi- 
dence before Judge Almy. The defense learned of 
this through the chance that on this day, the anniver- 
sary of Grogan’s birth, Mrs. Grogan and Mrs. East- 
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man went to his tomb with flowers, and were horrified 
by coming upon the investigators. 

No one was ready for the trial in October, 1900, al- 
though Eastman desired to have it as soon as possible; 
for he never for a moment believed he would be con- 
victed. The prosecution was still not ready when the 
court came in again for the February sitting in 1901. 
So Mr. Elder immediately applied for Kastman’s ad- 
mission to bail. There was a widespread belief at the 
Bar that a person indicted for murder could not be 
admitted to bail; but, after a thorough examination of 
the law and the practice, Mr. Elder on March 6, 1901, 
argued his motion before the court. Judge Gaskill, 
after consideration, decided that the court had the 
power Mr. Elder asserted; but, in the circumstances, 
denied the motion. Pressure for speedy trial was kept 
up, however; and, finally, Monday, April 15, 1901, 
was set. Mr. Elder made and directed all possible 
preparations. All the questions of the law were con- 
sidered. Very exhaustive search was made for au- 
thorities on every question of evidence as well as of 
the substantive law relating to homicide which his 
genius could foresee might arise; and assistants were 
ready to furnish a brief on any point as soon as Mr. 
Elder, at the trial, saw the need for it. Some of the 
questions, in particular the admissibility in evidence 
of the words said to have been spoken by Grogan, and 
of Eastman’s statement before the Grand Jury, were 
full of interest to the profession; and many lawyers, 
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from time to time, made inquiries or offered sugges- 
tions in regard to them. 

Mr. Elder, Mr. Bartlett and Mr. Clark devoted 
their efforts mainly to the preparation of the evidence 
to be presented in court, and to informing themselves 
fully with regard to every fact likely to be of value, 
whether in evidence for the defense or in cross-exami- 
nation of witnesses; and also to learning about the 
jurors summoned upon the special panel for the trial. 
From various sources, they got a thumb-nail history 
of each man, so that they knew his surroundings, his 
sympathies, his general outlook upon life, and were 
thus in a position to determine, pretty accurately, his 
probable reaction to the evidence likely to be pre- 
sented and the wisdom of exercising the right to chal- 
lenge. 


III 


THE court came in for the trial on Monday, April 22, 
1901, Gaskill and Aiken, J.J. presiding. 

As soon as the attorney general moved that a jury 
be impaneled Mr. Elder rose to request the court to 
put a question in addition to those ordinarily asked 
of the several jurors in the examination of “voir 
dire.” Farly in the year, a representative of the Bos- 
ton Record and the Boston Daily Advertiser had 
been summoned before the Superior Court and ad- 
monished for publishing in those newspapers state- 
ments which might prejudice a fair trial. Yet, on the 
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very eve of the trial, accounts were published in other 
newspapers in which much that Mr. Elder planned to 
have excluded from the consideration of the jury was 
spread before the public. Mr. Elder declared that 
Eastman did not wish further delay or request a con- 
timuance, but did wish to have every juryman as 
drawn asked whether he had seen or learned the con- 
tents of these newspaper statements. Objection was 
made by the prosecution; but Judge Gaskill granted 
the motion and asked the question. Several men were 
thus set aside as not indifferent on this ground. 

Eastman used but six of the twenty-two challenges 
allowed him by the law. Of the fifty-five men whose 
names were drawn in securing the jury, eighteen were 
set aside on account of preconceived opinions in re- 
gard to the innocence or guilt of the accused. Twelve 
men were secured in the course of the forenoon ses- 
sion. The afternoon was occupied in short statements 
by Mr. Sanderson for the Commonwealth and by Mr. 
Bartlett for the defense to assist the jurors in the view 
of the premises which was to be taken, and in the tak- 
ing of the view. 

Then followed seventeen days of trial, days for Mr. 
Elder of strenuous, unremitting application of all his 
powers of thought, of memory, of persuasion, of elo- 
quence, to the task of obtaining a verdict of not guilty 
for his client—a verdict which should not only free 
him from the clutches of the law, but leave him with a 
name untarnished. 

The prosecution was conducted by the attorney 
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general of the Commonwealth, Hon. Hosea M. 
Knowlton, assisted by George A. Sanderson, the as- 
sistant district attorney. 

Mr. Knowlton had the prestige of great success in 
his office, and was a powerful, resourceful and experi- 
enced trial lawyer. No stronger opponent could be 
found in Massachusetts. Although he had been con- 
sulted in the preparation of the case, he had not ex- 
pected to take part in the trial, and came into it only 
because illness made it impossible for Mr. Wier, the 
district attorney, to appear. Whatever may have been 
his personal opinion of the guilt or innocence of Mr. 
Eastman, no one could find in Mr. Knowlton’s con- 
duct of the trial anything but the most determined 
effort to secure a conviction. His bearing toward 
Eastman in argument and cross-examination prob- 
ably prejudiced the cause of the Commonwealth. He 
cross-examined all the witnesses for the defense, and 
put in the evidence of all the experts called by the 
government. 

Mr. Sanderson, now a justice of the Supreme Judi- 
cial Court, had prepared his case very thoroughly and 
had the evidence in beautiful readiness. He made the 
opening for the prosecution—a very strong statement 
of the case against Kastman—and examined in chief 
all witnesses on his side except the experts. 

The prosecution called fifty-eight witnesses in the 
eleven days occupied in presenting its direct case. 

For the defense, Mr. Bartlett made the opening 
address; cross-examined all but one of the witnesses 
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called for the Commonwealth; and conducted the di- 
rect examination of eight of the twenty-five witnesses 
called for the accused. 

Mr. Elder argued all questions of law raised dur- 
ing the trial; cross-examined the nurse, Miss Milner, 
so deftly that this witness, called for the prosecution, 
became, in fact, one of the most effective witnesses in 
Eastman’s favor; put in the evidence of most of the 
defendant’s witnesses and made the final argument 
for the defense. Day by day he was ready on the in- 
stant, to object to incompetent testimony; to main- 
tain the legal position assumed by the defense; to op- 
pose and overthrow the propositions advanced by the 
prosecution; to give a turn favorable to his client to 
every incident of the trial and occasional byplay of 
counsel, There was, for example, his retort. to Mr. 
Knowlton when a member of the police force was on 
the stand handling the big 44 Colt revolver. Asked to 
turn the chamber to the position he had found it in on 
July 4, he reported to the court that the gun was 
loaded. “I suppose the shell may be removed?” said 
Mr. Knowlton. “Yes,” came from Mr. Elder, “we 
don’t want another accident here.” Every event was 
thus seized upon and utilized for the advantage of 
Mr. EKastman—no slight task with such an opponent 
as the attorney general. Nothing escaped Mr. Elder’s 
vigilance. Yet, from first to last, he never antagonized 
court or jury. 

He succeeded in keeping out of evidence the state- 
ments of Grogan’s opinion that Kastman had known 
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and intended what he did, and the testimony given 
by Eastman when summoned before the Grand J ury; 
though again and again, on varied grounds, and with 
earnest argument, the attorney general tried to in- 
troduce them. He succeeded in getting the judges to 
admit statements made by Grogan before the happen- 
ings of July 4—legal victories of no small impor- 
tance, and widely noted among the leading American 
lawyers. 

On the ninth day of the trial came a dramatic ad- 
mission by the defense which, for the moment, utterly 
disintegrated the government’s case. The evidence of 
bad blood between the brothers-in-law, of a struggle, 
of EKastman’s first attempt to conceal it, of his own 
wound—all had been brought forward by the attor- 
ney general to reinforce the significance of the discov- 
ery that the bullet found in the body of the dead man 
was a center-fire bullet. Everything indicated that the 
story about the accidental discharge of the old rim-fire 
gun was a pure fabrication. For over a week the 
prosecution had been building up this elaborate struc- 
ture of proof and on the morning of the ninth day, as 
Mr. Knowlton was about to cap it with an expert, 
who was to testify that the bullet taken from the body 
was center-fire and could not have been discharged 
from the old rim-fire gun, Mr. Elder rose and said, 
“We can relieve the government from any effort at 
proof or delay of the case. We agree that the bullet 
that Mr. Murray produced, is a center-fire bullet.” 
The attorney for the defense thus appeared to grant 
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the entire case for the government. He admitted that 
Grogan had not died of a wound from the accidental 
discharge of the defective rim-fire gun, but had been 
killed by a bullet from one of the safety revolvers. 
The attorney general gathered up his scattered mate- 
rial as well as he could; but constantly harassed by 
Mr. Elder’s “Of what use is this in the light of our 
admission? Why take up time uselessly?” he never 
fully recovered his equilibrium. Two mornings later 
he rested his case. 

What was the defense to be? All imagined, no one 
knew. The opening did not let in much light. The evi- 
dence was so presented that the jurors could not fail 
to appreciate its force and coherence, but no argu- 
ment on the facts was interjected as the testimony 
was introduced. As a result of his study and investiga- 
tion, Mr. Elder was satisfied that what had really 
happened was as follows: Eastman and Grogan in 
the past had had their unfriendly moments, but for 
months before July 4 had been in close and friendly 
relations. Kastman was perfectly content with Gro- 
gan’s possession of the Clark business, and had en- 
couraged and assisted him in it. Within a few days be- 
fore the Fourth, he had put himself out to do Grogan 
a pecuniary service. They had often shot together at 
a target in the henyards. They had planned together 
to shoot there on the holiday and had made their ar- 
rangements in the presence of others. They had dined 
together on that day. They were engaged in friendly 
rivalry at the targets when, just as Grogan was 
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standing before Eastman and in the act of firing at 
the target, he was startled and alarmed by the acci- 
dental discharge of the old rim-fire revolver in East- 
man’s hands, due to its defective condition. The bullet 
flew close to Grogan, who swung toward Eastman, 
and, merely by the convulsive motion of his hand due 
to his fright, discharged his safety revolver at him. 
This, in turn, alarmed Eastman, and he sprang to 
grasp the revolver lest he be harmed. While strug- 
gling, both fearing injury in mutual misunderstand- 
ing, the gun in Grogan’s hand went off several times, 
as such a “safety” revolver was pretty certain to do, 
and just as Eastman, the stronger, got it away and 
Grogan was falling back, a bullet left it which 
wounded Grogan fatally. Eastman’s wound occurred 
in the course of the struggle, but, fortunately, did lit- 
tle harm. There was pure mistake on both sides in the 
struggle; and awful mischance in the fatal shot. 

What Titus described was almost exactly what had 
really taken place. The discrepancies in EKastman’s 
stories were the natural results of his full belief at first 
that the bullet from the old rim-fire had struck and 
wounded Grogan; of his peculiar mental characteris- 
tics after reason had convinced him that the fatal bul- 
let, in fact, came from the safety revolver; that Titus 
was telling the truth to the best of his ability, and that 
in some way the “safety” had been discharged into 
Grogan during the struggle for its possession; and of 
his readiness to accept and to state as facts of his own 
knowledge things which he only believed to be true 
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because he could see no logical basis for any other 
opinion. Eastman had not known, and no one will 
ever know, just exactly what took place; but there 
was no murder. One brother-in-law had not slain an- 
other brother-in-law in cold blood. 

Mr. Elder and Mr. Bartlett made a magnificent 
success of the trial. They were ready for every turn 
of the evidence and for every legal position of counsel. 
They called their client to the stand at the exact mo- 
ment when his testimony was most effective; and they 
followed it by a bewildering chase of the elusive bul- 
let, which left the jurors doubtful of the identity of 
the pieces of lead about which the government had 
been so insistent. 

Both Judge Gaskill and Judge Aiken had been dis- 
trict attorneys. They understood all the arts of prose- 
cution and of defense. They were both alert-minded 
masters of the criminal law. Mr. Elder was skating on 
thin ice in a number of the legal positions which he 
succeeded in maintaining, and he drew on all his pow- 
ers of clear statement and persuasive argument to 
bring the judges to a decision in his favor. He be- 
lieved in his law and in his facts, and he made judges 
and jurors share his belief. 

The final argument for the defense consumed the 
whole day of Friday, May 10, 1901. In the court- 
room the bar enclosure was packed with members of 
the legal profession; the aisles had to be cleared of 
standing spectators. Attorneys from states even out- 
side New England had come to hear the closing argu- 
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ments. Mrs. Elder was there with her two older 
daughters. It was the day of her twenty-fifth wedding 
anniversary. Mr. Elder began his plea for Eastman’s 
life at nine-fifty that morning and at five o’clock that 
afternoon he had finished. Throughout its long hours 
he heid the close attention of the crowded court room 
with a masterly criticism of the evidence and possible 
arguments against his client, now serious, now light, 
as his mind played over them leaving nothing unan- 
swered; with a convincing presentation of the evi- 
dence and the arguments in his favor, making each 
point more telling by some touch of human relation- 
ship; with a serious eloquence which enforced the 
truth and guided and assisted the jurors in the per- 
formance of their duty. 

The most luminous description among many, which 
held the room in so tense a stillness that the twittering 
of sparrows on the trees outside the courthouse was 
heard through the open windows, was his explanation 
of the shooting. As he described what he believed had 
occurred, he acted it out, dropping to the ground on 
his right hand to depict the position of the body when 
the fatal shot was fired, showing exactly how East- 
man had probably wrenched the pistol from Grogan’s 
hand. It was so compelling that everyone in the court- 
room seemed to be at the actual scene of the tragedy 
' itself. As he concluded his explanation the twelve men 
in the jury box who had been bending forward watch- 
ing him intently, leaned back with a sort of sigh as if 
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they had said with one accord, “Yes, that is how it 
must have happened.” 

During the argument there was no appeal merely 
to the jurors’ sympathies; but there was insistence 
upon their duty to get at and to declare the truth with 
the help which their sympathies could give them in 
understanding and appreciating to the full all the po- 
sitions in which Mr. Eastman had been placed since 
he had known Mr. Grogan. Mr. Elder closed with a 
short but effective picture of what conviction or ac- 
quittal meant to Eastman and to the many whose 
lives were interwoven with his. 

It was an argument so appealing, so persuasive, so 
convincing, that, though the attorney general made a 
very powerful presentation of the other side, the ju- 
rors, within five hours after the case was committed to 
them, announced that they had reached a verdict. The 
court therefore reassembled at nine-thirty. Many 
had waited during the entire period that the jury was 
out, and upon the news that a verdict had been 
reached the court room was immediately packed once 
more, while a crowd of nearly five hundred waited 
outside, unable to gain admittance. The jurymen filed 
to their places amid a tense silence. “What say you, 
gentlemen? Is the prisoner at the bar guilty or not 
guilty?’ At the foreman’s reply, “Not guilty,” cheers 
burst out, men waved their hats and women their 
handkerchiefs. Not even the sheriff’s vigorous gavel 
could restore order. 
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Mr. Elder’s success placed him among the great 
jury lawyers of Massachusetts. 

A seemingly hopeless case for a guilty client had 
been made a victorious vindication of an mnocent but 
unfortunate man. 

The report of the trial will repay richly the study 
of every lawyer who wishes to learn how to ask ques- 
tions; how to marshal his witnesses; how to cross- 
examine an opponent’s witness so as to profit by his 
evidence or to weaken its effect; how to hold an oppo- 
nent in disadvantageous positions; how to admit the 
truth; how to bear himself toward judges inclined to 
be with him. 

Even with the truth on his side, Mr. Eastman owes 
his vindication and his acquittal to the unwearied la- 
bor and care with which every item of law and of fact 
was made to assist him, and to the consummate skill 
with which his case was presented. 





CHAPTER XIII 
A LEADER AT THE BAR 


E 


' N Y HEN the Eastman murder trial and the 

Eddy libel suit had each been brought to 

its successful close, Mr. Elder, as a law- 

yer, was known to many who had never heard of him 

before. His professional methods and the factors of 

his success were analyzed and described. One man 

writing of him said that his ability showed especially 

in two ways, “in his power to delegate different as- 

pects of a case to other men, and in the arrangement 
of his arguments.” 


Some lawyers [this critic continued] have no ar- 
rangement in their pleas. Choate’s pleas were a series 
of wonderfully vivid images, flashed out in no appar- 
ently logical sequence. And there are many attorneys 
at the other end of the scale who have neither arrange- 
ment nor vividness. Then there are lawyers who fol- 
low in their argument the time sequence of actual 
events. This is a common method, and—especially if 
a case is taken upon short notice—an excellent 
method. But it does not suit the thorough Mr. Elder. 
He selects one or two—or sometimes more if the case 
demands—salient points, irrespective of sequence, 
and drives these home, one after the other. About each 
of these points he groups all the evidence of the case 
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bearing on them in chronological order; but the main 
arrangement is more artful than natural. It requires 
more time to plan, more work to prepare, and more 
skill to conceal. To conceal your brief, to clothe the 
bare skeleton of your case in word flesh that shall have 
the glow of life, the appeal of vitality, that, after all, 
is a necessary and final step in the success of any 
pleader. . . . And that Mr. Elder can do. In his fa- 
mous plea for Eastman’s life, Mr. Elder massed 
around five, and only five, points, the entire evidence 
in the case. No one missed these five points; they were 
all driven home. Yet no one of the crowds who lis- 
tened intently during an entire day felt that Mr. 
Elder was clothing a skeleton—the plea was born full 
grown and vital from his lips. Argument flowed from 
argument as limb from body, and the whole stood 
perfect. 


Although, with the new century, Mr. Elder’s pro- 
fessional skill came into full fruition, there lingered in 
him something of that old self-doubt. Now he gives it 
expression only in a humorous phrase which he drops 
occasionally. “The coal seems all too big for my 
range,” he wrote to his wife in 1903. “I am like the 
man Josh Billings told about, ‘a d—l of a chap on a 
75 cent trade but a dollar beats him every time.’ ” 

It was big coal and there was no chance to close the 
drafts and take life easily. To maintain the new level 
meant full blasts and the hum and roar of steady fires. 
The fact that Mr. Wait had been appointed to the 
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Superior Bench in 1902 and had left a great gap in 
the partnership, made the burden of it all the heavier. 
Take, for instance, Mr. Elder’s mention of his cases 
in letters written to his wife, as a reflection of the way 
in which the firm of Elder and Whitman was at work 
during these years. 

The following extracts are taken almost at random 
from the long files of daily letters written to Mrs. 
Elder, who, never strong, was often away from home, 
seeking health at some sanatorium or in a milder 
climate: 


New York, June 14, 1901 
I didn’t come over at five. The Superintendent of 
Z.. . Co. was sent to jail for contempt of court by 
Judge Gaskill, and his Attorneys, Hutchins and 
Wheeler, took me into the case. We applied to the 
Supreme Court yesterday for Habeas Corpus and 
hearing comes next Wednesday. Hutchins went to 
Worcester last evening and saw Judge Gaskill and I 
saw him (Hutchins) on his return. It didn’t seem best 
I should go for fear the Judge might think I or they 
were presuming upon some supposed influence with 
him. 


Boston, February 11, 1902 

The office is rather quiet. A case against the City of 
Boston that I expected to try has been settled today. 
Our clients get about $25,000 which is all right. A 
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couple of cases are on the list and I am getting a little 
hungry for a trial or fight of some sort. 


Boston, Dec. 11, 1902 

The jury at Cambridge brought in a verdict today 

for $33,945.85. The Commonwealth offered about 

84,000 and we asked about $60,000 so it is rather a 

drawn battle, though people regard it as a great vic- 
tory for us. 


Boston, January 5, 1903 
Just time for a word. My case doesn’t open till to- 
morrow. Have just been over at the calling of the 
Docket and it seemed like old times. Every one with 
one accord began to make excuses. I had to help 
Hemenway out and then another case lower on the 
list fell on me. So it was like old times. . . . Iam 
saving up the last week in January for a vacation. 
Why can’t we get off together somewhere? It would 
be very jolly. 


Boston, March 24, 1903 

Coal Hearing yesterday and the papers in a howl 
over our refusal—as they say—to produce the books 
or give prices. We are summoned for tomorrow and 
then “troubles will begin to brew.” We may have sev- 
eral prominent Bostonians in jail before the week is 
out. I ought not to have anything else to do this week. 
Beverly hearing at Salem this morning. . . . But 
we have no chance to win there. Hearing before R. R. 
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Commissioners on Thursday where there is some 
chance. Ought not to have anything else to do. 

Today am taken into the biggest case of my life, 
the Wentworth Will case, $7,000,000 involved. Rob’t 
Morse on the other side. 

Friday a criminal case. Saturday an argument in 
Pierce v. O’Brien. 

I really don’t know where I am at. 


Boston, November 9, 1903 
The jury has just come in in the Stevens case in our 
favor—4 P.M.—$12,237. Rather nice isn’t it? Tom 
Proctor, dear fellow, has just telephoned his con- 
gratulations. It was a severe defeat but he did every- 
thing any human being could have done. Poor old 
Stevens came in and tried to congratulate me, but his 
voice broke and he couldn’t keep the tears back. Sev- 
enty years old he is. 
Another jury was empanelled while I was arguing 
and sent out on a view so that I didn’t have much of 
an intermission. An Elevated R. R. case. 


Boston, November 17, 1903 

I am out of Court very unexpectedly. We were 
coming on famously in the American Malting Co. 
Case although the plaintiff had a report against us for 
about $36,000. But the Court took the case from the 
jury this morning and sent it back to the auditor. 
This is what we should have been glad of in advance, 
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but the case looked so well that we were sorry to lose 
this jury. So I have a day off. 


Boston, November 27, 1903 
Just a word before I go home. All goes well, but 
there is too much of it. . . . I prepared yesterday to 
argue a case today, but on reaching the office found 
the interminable Eyelet Cases were on and I had for- 
gotten them. I had also telegraphed for a lawyer from 
Washington who came on. So I was in a mess, but 
proceeded with the trial of the Eyelet Cases. 


Boston, November 29, 1903 
Before Judge Sheldon week before last it was 
urged by opposing counsel that I was so busy that I 
ought not to be allowed to try cases involving small 
amounts—say $30,000 as this one did—and that case 
be ordered to proceed at once to trial whether I could 
go on or not. Of course it was half laughing and half 
serious. The Court asked when I could go on, and on 
my replying that I could not until January—the 
Court very solemnly ordered me to proceed with the 
cause in January. 


This kaleidoscopic picture of his work, taken from 
letters to his wife, covers the two years from 1901 to 
1903. It was followed by a period of intense effort. In 
a report written for the bulletin of the Yale Class of 
Seventy-Three, he listed the important professional 
work he had been doing between 1903 and 1908, open- 
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ing in his customary light-hearted vein. “I have been 
trotting along the Indian trail of the law for the last 
_ five years as before,” he wrote, and continued: 


The only things out of the usual were two will cases 
in which we were successful after considerable con- 
test, one the will of Arioch Wentworth establishing 
an industrial school for boys and the other that of 
Henry O. Peabody, the inventor of the Peabody 
rifle, establishing an industrial school for girls; the 
so-called “Next Friends” litigation in New Hamp- 
shire; the opposition on behalf of the Boston and 
Albany Railroad to the cancellation of its lease to the 
New York Central; the passage of the smoke nui- 
sance act: opposition to the lease of Park street 
church and proposed destruction of the Wren spire: 
the opposition to the merger of the Institute of 'Tech- 
nology with Harvard University, where I acted for 
the Technology league, and the bitter disappointment 
at the failure to secure the increase of the salaries of 
the judges of our supreme and superior courts, the 
bills being vetoed by the acting-governor after they 
had passed both houses. There has been some work in 
New York and Washington concerning the revision 
of the copyright law, talks at Harvard, Dartmouth, 
and elsewhere, and magazine articles concerning 
copyright, and some copyright litigation, including 
the “Encyclopedia Britannica” cases which at last 


have come to an end. 
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The Arioch Wentworth will case, mentioned in the 
Class letter quoted above, was one of much inter- 
est. “Mr. Wentworth began life a workman,” wrote 
Mr. Elder to his wife, giving her a detailed account. 
“He leaves the bulk of his property to found an in- 
stitute like Cooper Institute in New York for the 
education of working men. He gives only about a mil- 
lion to his daughter and her two children and leaves 
that in trust. Robert Morse is against the will and we 
are for it. Wentworth was 89 years old when the will 
was made.” 

The case proved to be a difficult one. There had 
been an earlier will in 1887. At the trial a succession 
of witnesses for the plaintiff gave testimony of the old 
gentleman’s strange ways; his habit of taking quanti- 
ties of patent medicines, doses of sand for indigestion, 
his intense suspiciousness, his dislike for his son-in- 
law, his boastfulness of his friendship with Booker 
Washington, “who had dined with Queen Victoria 
and 'Theodore Roosevelt . . . that shows how great a 
man I am.” Four Boston alienists were unanimous in 
pronouncing it a clear case of senile dementia. It was 
evident that the plaintiffs and Mr. Morse expected an 
easy victory. The newspapers of New England were 
in sympathy with the daughter and her sons. 

Mr. Elder in his cross-examination of one of the 
most eminent of the four alienists outlined what the 
defense was to be. A part of this follows: 
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Mr. Elder [to alienist on the stand]: “In your 
judgment is it consistent that a man could be incoher- 
ent at home and on the same day clear and business 
like in his office?” 

A. “No, it does not seem consistent.” 

Q. “And in regard to taking medicine, suppose he 
had always been his own doctor, that patent medicine 
taking had been his lifelong habit, would the fact that 
he took those medicines the last year of his life indi- 
cate any unsoundness of mind?” 

A. “Not perhaps, if that had always been the cus- 
tom.” 

Q. “Did you ever hear of sand used for dyspep- 
sia?” 

A. “No, I think it would be harmful.” 

Q. “You remember the condition of the coal mar- 
ket last year. Should you regard a man’s being sus- 
picious of having his coal stolen at such a period as 
any indication of insanity?’ 

A. “Not at all.” 

Q. “Supposing that there were thousands of spuri- 
ous notes out purporting to bear his daughter’s signa- 
ture, forged by his son-in-law, would a determination 
that none of his money should ever go to pay up these 
notes be any indication of senile dementia?” 

A. “Not at all.” 

Q. “And suppose he had already made up for that 
son-in-law’s defalcation, $15,000, would not his con- 
duct be all the more natural?” 


A. “It would.” 
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Q. “Now, doctor, suppose the daughter is cut off 
with $12,000 a year, and her sons with $8,000 apiece 
a year, would that be significant in considering senile 
dementia?” 

A. “Considering the whole amount of the estate, I 
think it would.” 


It was clear enough that the alienists might be led 
to reconsider their earlier diagnosis. 

In a letter to Mrs. Elder, written November 30, 
1903, Mr. Elder referred to the progress which was 
being made. “The Wentworth case began again this 
morning at the State House,” he wrote. “We are all 
much elated by the day’s work. . . . We have made 
lots of headway against their witnesses. Even our 
timid clients are much encouraged. And it all pro- 
ceeds with comfortable good nature. It goes on for the 
week.” 

He called to the stand a succession of business men, 
philanthropists and educators who had known Went- 
worth and who testified to his shrewd business ability 
and his interest in industrial education. Booker 
Washington appeared as witness for the defense. He 
described meeting the old man on four separate occa- 
sions, described his enthusiasm for the Tuskegee 
scheme of education, and told of his gifts to Tuskegee. 
As the case progressed the plaintiffs became alarmed. 
They indicated a willingness for a settlement out of 
court. The defense would not hear of it. They were 
prepared and confident. The firm had even unearthed 
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the fact that in days not so far gone by there had been 
a famous “Dr. Thompson” who had won wide repute 
for his no less famous cure for indigestion: “hot drops 
and a dose of sand!” 

The executors of the estate feared defeat. Settle- 
ment looked like victory to them. An offer to divide 
the estate was made by the plaintiffs and without con- 
sultation with their lawyers, Elder and Whitman, 
they decided to accept it. The Wentworth Institute 
was built with the three and one half million dollars 
half-portion, and is giving valued service. After the 
settlement the newspapers were full of stories of the 
fabulous fees of counsel. It was said in print that the 
firm of Elder and Whitman had received half a mil- 
lion dollars. Nine years afterwards, the story being 
repeated in Practical Politics, Mr. Elder wrote to 
this publication: “Robert M. Morse and I were op- 
posed in the Arioch Wentworth Will fight. . . . Ido 
not know what his fee was, but mine was less than one- 
fifth of the figure which you name as being received 
by both of us.” 

It is said of Mr. Elder that the skill with which he 
could make use of anecdotes to illustrate his point in 
argument before a jury has seldom been excelled. 
There was a personal injury case, for example, 
in which the substance of his argument was brought 
home by three stories. An old friend of his, a school 
teacher, had been sued for $30,000 by the parents of 
one of his pupils. They claimed that their son had de- 
veloped necrosis of the ankle bone from a beating 
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with the rattan. Mr. Elder had great anxiety as to the 
outcome of this case and began preparations at once. 
Before the trial a strong defense had been built up on 
the probability that whatever injury there was had 
been caused in a football game; on the evidence of pu- 
pils who saw the boy discard his crutches whenever he 
thought he was alone; and on discrepancies in the 
boy’s story. However, a heated and casual treatment 
of the stringency of fact was not an unexpected fea- 
ture of the trial. Mr. Elder was greatly worried. 
When the time came for argument to the jury the 
case was yet to be won. Serious refutation or denun- 
ciation would certainly lose it. He began his plea for 
the defense by reading the plaintiff’s declaration—a 
flamboyant document—in which it was alleged that 
the schoolmaster had “violently beaten and bruised 
the plaintiff.” Such a martial declaration, Mr. Elder 
said, made him think of the charge of Russian squad- 
rons at Balaklava against the “thin red line” of Brit- 
ish heroes. He described the charge vividly. Then 
he looked about and saw “this mild little school 
teacher”—the jury began to laugh. After dealing 
with the evidence which came under this head, he next 
turned to the ad damnum, $30,000. So much damage 
from a little stick! It made him think of what Abra- 
ham Lincoln had said. Lincoln had been interview- 
ing the Southern peace commissioners at Hampton 
Roads. Stephens, Vice-President of the Confederacy, 
was a very little man and had on an immense over- 
coat. The day grew warm and Stephens took off his _ 
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coat. “That’s the biggest shucking for the smallest ear 
I ever saw,” said Lincoln. The jury laughed again. 
After taking up further points in the case he intro- 
duced his third story. Perhaps, he said, there was 
something which could explain the size of the ad dam- 
num. It reminded him of the story of the young city 
man who saw a field of corn. “Your corn looks kind 0’ 
yaller,” said he to the farmer. ““Wal’, we planted yal- 
ler corn,” replied the farmer. “It looks ’sif you didn’t 
have more’n half a crop.” “Wal’, young feller, we 
planted in shares.” The jury brought in a verdict for 
the defense. 


II 
Amoneé the copyright cases which Mr. Elder had 
tried were two in which he had appeared before the 
Supreme Court at Washington in 1908 in a last at- 
tempt to save the copyrights on The Autocrat of the 
Breakfast Table and the Minister’s Wooing. These 
works had first appeared serially in the Atlantic 
Monthly of 1859. The publishers, complying with the 
law, had duly sent the title of each issue to Washing- 
ton. Before the December number had appeared, how- 
ever, Mrs. Stowe’s story was published in book form 
and notice of copyright in her name inserted in the 
book. Early in the new year of 1860 the work of Dr. 
Holmes came out in book form with the copyright no- 
tice in his name. Before the copyright period had ex- 
pired a publisher in New York brought out editions 
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of both books. It was discovered that none of the 
copies of the Atlantic Monthly which had been sent to 
Washington from Boston in 1859 had reached the 
copyright office within the prescribed limit of time ex- 
cept the December issue, and copyright on all the 
earlier chapters of the books which had appeared in 
the eleven previous numbers had been lost. Yet, if the 
rights in the last chapter could be held, a limited 
amount of protection was secured. The last chapter of 
The Minister’s Wooing had appeared first in the 
book; the last chapter of The Autocrat had appeared 
first in the magazine. But the copyright notice in the 
Atlantic was in the name of the publishers; in the 
books it appeared under the names of the authors. 
Would the variance be held by the courts to be fatal 
to the copyrights? Such was the issue upon which the 
cases depended. The copyrights were defeated in the 
Circuit Court, the Court of Appeals and finally came 
up before the Supreme Court in Washington. Mr. 
Elder and his partner, Mr. Whitman, .developed a 
theory that the publishers were acting as agents, their 
name being used in trust for the authors. Throughout 
the argument in Washington the Court showed a dis- 
position to follow this interpretation and made in- 
quiries of Mr. Elder indicating discontent with the 
opposing contention. The literary world was greatly 
interested in the outcome and Mr. Elder, on his re- 
turn to Boston, was full of hope that a new interpre- 
tation of the old law might, to this extent, relieve its 
injustice. But the decisions upheld those of the lower 
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courts: notice in the name of the principal was not a 
good notice where the work was copyrighted by the 
agent, and vice versa. The copyrights were lost. But 
the adverse judgments added new strength to a cam- 
paign for revision of the copyright acts. 

The copyright campaign of earlier years had re- 
lated to the protection, in this country, of the works of 
foreign authors, but our own copyright situation was 
very unsatisfactory. The two cases just cited give an 
illustration of the petty statutory requirements which 
were then necessary to secure copyright. During the 
litigation over the copyrights of Dr. Holmes and 
Mrs. Stowe, Mr. Elder delivered an address before 
the Bar Association of Maine, entitled “Our Archaic 
Copyright Laws.” It was printed and very generally 
circulated and gave a vigorous impetus to the cam- 
paign for reform. From 1903 to 1909, when the re- 
vised statute was passed, Mr. Elder gave his services 
constantly toward that end, contributing articles to 
the magazines, delivering addresses and attending 
conferences in New York and Washington. Mr. Her- 
bert Putnam, the Librarian of Congress, says of my 
father, that “his equable temper and his considera- 
tion for every man’s point of view soothed and 
brought together not only differences of opinion and 
differences of interest but real antagonisms of feel- 
ing.” 
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III 
During this period Mr. Elder was frequently asked 
to give his views on how success at the bar is won. 
Quotations from a few of his replies are of interest: 


A lawyer should not hesitate to do the same thing 
over a dozen times if necessary, to be sure that he is 
right. He should be the severest critic of his own 
work. He should never leave his preparation down at 
the heels for his opponent to tread on. No matter how 
small the case in hand, the lawyer should be sure that 
the last authority has been found and utilized, for the 
court is under constant obligation to the bar for the 
complete presentation of cases. 


I have no confidence in those men who come into a 
case at the last moment, pick it up by a supreme in- 
tuition, and win out by a brilliantly rhetorical plea. 
Such men seldom last. 


The great English advocate, Scarlet, said that the 
three requisites for success were first, good-nature; 
second, good-nature; third, good-nature. We have the 
homelier phrase: “Molasses catches more flies than 
vinegar.” 


Lawyers, especially at the beginning, are apt to 
think that caustic remarks, abuse of witnesses, dis- 
courtesy to opponents and even lack of courtesy to the 
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Court, are all a part of the game. They think by these 
tactics that they will win verdicts and commend them- 
selves to their clients. As a rule, I am sure, juries do 
not like the smart lawyer, the short corners of advo- 
cacy, or the badgering of witnesses. 


A jury lawyer must know and be at home with the 
shrewd, incisive thought of the men who get into the 
jury box. Any lawyer who makes the mistake of sup- 
posing that he can advance propositions which he does 
not believe, or can pull the wool over jurors’ eyes, is 
sure to have a savage awakening. The jury will see 
through him, and if they catch him false in one par- 
ticular, they will distrust him in all. 


It is the man who takes infinite pains and guards 
against quite improbable contingencies who really 
safeguards his clients. 


A man must not allow the business in hand to blind 
him to the people about him. He ought to be in touch 
with things and with men, and be willing to give time 
and pains to objects that are worth while. Whether it 
is in the church or society or in the club, he ought to do 
his share, not as a means of advertising, but as a 
means of doing his duty. Without being offensive he 
ought to stand up pretty stoutly for the things he be- 
lieves to be right. Wasting a night now and then on 
the stump or before some club on a subject he has 
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thoroughly wrought out in his own mind and with 
which he has particular familiarity is not wasted. The 
line is pretty difficult to draw. People want a lawyer 
who is a lawyer, and it is quite true that “the law is a 
‘jealous mistress who will brook no dalliance with any 
other.” 


Holmes once said of himself: “I am alive, alive, 
alive!” And that is what a lawyer ought to be—alive 
to everything that is going on around him. 


( 


IV 
By 1901, when Mr. Elder was fifty-one years old, 
he was acknowledged a leader at the Massachusetts 
bar. It is not out of place, therefore, to examine here 
some of the factors of his success, to ask what manner 
of man he was, and what were the backgrounds 
against which his professional life was played. 

His marriage was singularly happy and successful. 
My mother was a woman of literary tastes and poetic 
temperament. Her association with my father stimu- 
lated her literary gifts and encouraged her to contrib- 
ute to the magazines. Their literary tastes were akin, 
and amid the crowding interests of his professional 
life they always found time for reading together. 
Their life was thus kept above the plane of domestic 
trivialities. My father’s broad contact with men and 
women in public affairs and authors of note also 
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brought into the home the wide horizon of the outside 
world. 

In 1905 they built on Myopia Hill in Winchester a 
house on a lovely wooded ridge overlooking the Mys- 
tic Lakes and the rolling country round about. My 
father’s inclinations were domestic and social. His 
home was a haven to which he always turned with ea- 
gerness. He was not one of those men who allowed his 
professional and public life to consume so much of 
him that he had nothing to contribute to the happiness 
of his family. His children always looked forward ea- 
gerly to the breakfast table after he had been away on 
a speaking engagment the night before, for they knew 
he would recount the incidents of the occasion to 
them. It was an important factor in our education to 
listen to his spirited and entertaining accounts of 
these events. There lies in my mind as I write a pic- 
ture of that table. My mother sitting opposite my fa- 
ther, my grandmother—who lived to be eighty-four 
years old—at his side, the two older daughters grown 
to womanhood, the younger sister Ruth, our cousin 
Billy Smith, a member of our family, and finally our 
brother, “little Sammie,” born to his very happy par- 
ents three months after their silver wedding day. 

An illuminating sidelight on my father’s place in 
the hearts of his children was five-year-old Sam’s re- 
mark to his sister Ruth. “Do you know why I talk so 
much in the morning at breakfast?” he asked. “It’s 
because father is here. I can’t help talking when he is 
here. At night he isn’t here and I don’t talk.” 
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It is said that children and dogs are good judges of 
men. Babies and little children were always content to 
nestle up to my father, even strange little ones who 
had never seen him before. He had imagination, which 
made it easy for him to put himself in the other per- 
son’s place, a rare qualification in winning the confi- 
dence of children. He wrote to his wife when his baby 
son was two years old: “Sam is a sensitive chap. He 
was crying a lot this morning at every little thing and 
had some rumpus with Ruth. I went in and said to 
her, ‘I wouldn’t bother with him. He is out of sorts 
this morning and cries at everything.’ He stood look- 
ing me squarely in the face and then threw up both 
hands and cried out ‘Papa, Papa’ and rushed into my 
arms and cuddled down there till he was comforted. 
There hadn’t been a harsh or loud word and he 
seemed to appreciate the general reflection upon 
him.” 

There was always something youthful in my fa- 
ther’s outlook. He had a genial vivacity of manner 
which added to the impression of buoyancy. He wrote 
of himself once: “I tried to size myself up, but in spite 
of me nothing would come but Howells’ words, ‘He 
will grow up to be a little light old man.’ And so I 
have. I shall never be anything but a boy and very 
likely it is just as well.” 

He enjoyed an incident at the home of Mr. George 
Haven Putnam of New York, which reflected upon 
his stature. He wrote of it to my mother as follows: 
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New York, December 23, 1904. 

. . . At the dinner at Mr. Putnam’s this evening I 
took out a Mrs. X. During the evening she said 
a classmate of hers married a man of my name. 

“Yes,” I said. 

“He is a lawyer in Boston.” 

wel-OS. 

“Do you know him?” 

“Why I am a lawyer in Boston and I married a 
Vassar graduate.” 

“Oh, but he was a very distinguished man—a very 
distinguished man.” 

Of course there was nothing more I could say, but 
Mr. Putnam said, 

“Mrs. X: , let me introduce the leader of the 
Boston bar.” 

She was desperately confused. 

“Well,” I said, “at all events I married Lilla 
Thomas,” and she fell to talking of my three year old 
boy and what a delight and surprise it was to them all 
for you to have such a boy. She was very charming 
and you must tell her so. 

She made a blunder when she said good night. 

“You must excuse me, Mr. Elder, for not believing 
you tonight. I suppose I was looking fora. . .” and 
then she didn’t get any further—but we laughed it 
off. 

Of course she meant “‘a more distinguished looking 
man.” ; 

It’s a pity I’m such a little chap. Isn’t it? . . . 
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But my father was in no sense “a little chap.” He 
was short, only about five feet five, yet powerfully 
and compactly built, with the shoulders and muscles 
of an athlete. His voice was resonant, flexible and 
forceful, But with all his latent physical strength and 
his inexhaustible energy, he had not a vestige of 
imprudent masculine expansiveness. He possessed, 
rather, a trait difficult to describe—youth primarily . 
as he has said—but there was added to it something of 
that unconscious finesse of living, whereby the spirit 
waits for discovery before it reveals itself. 

Our home was full of happy activity and social in- 
tercourse. But over the gaiety of the home during 
these years there always hung a cloud of anxiety 
about my mother’s health. In 1906 my father and 
mother went to Aix-les-Bains hoping that the famous 
treatment might help her rheumatism. She did not 
gain much there, and in June, 1907, had a stroke of 
paralysis from which she died two months later. “The 
last thing Mrs. Elder did,” wrote my father for his 
Yale class book in 1908, ‘was to entertain the Yale 
Ball Nine, substitutes and managers at luncheon be- 
fore the game with Harvard last year at Soldiers 
Field.” And so she passed after thirty-one years of 
married companionship with my father. 

How strong and deep and fine that comradeship 
was, this letter shows. It was written by my father 
twenty-five years after their marriage. 
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Winchester, Sunday, November 10, 1901. 
. . » Do you know dear I have been looking at your 
portrait. And the eyes looked at me and smiled and 
the whole face told me of the girl love you have given 
me all these years. I never knew before what a won- 
derful, sensitive, speaking, loving likeness it is. All the 
years rolled away and the long, loving life you have 
given me passed by in fond procession. . . . How 
wise you have been, and how you have learned even 
from your girlhood and inexperience to deal and bear 
with me. You had no brothers to teach you. And I had 
no sisters to teach me about women. . . . Well it has 
all come right. We do know now, don’t we dear? And 
the years before us ought to be the serenest and best. 
I am so glad you are coming back. Next Sunday you 
will be here. . 


And a poem she wrote to him reveals what that de- 
votion had meant to her: 


To My DEAREST 


One voice there is whose every note 
Is sweet as sweetest flute; 
Vain were the singing of the birds, 
Music of cymbal or of lute, 
If that dear voice were mute. 


One face there is whose every smile 
Is sunshine to my eyes; 
Although the golden stars show dim, 
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And clouds hide sun, and moon and skies, 
That face my light supplies. 


One hand there is whose every touch 
Gives strength, and help and cheer; 
Though all beside should me forsake, 
I yet should feel no dread nor fear 
If that strong hand were near. 


One heart there is whose tender love 

Is life and love to me; 
The years may bring me what they may, 
It matters not if I but see 

My Heaven here in thee. 


Winchester, April 4, 1898. 


V 


Besives the background of the crowding activity of 
happy domestic life Mr. Elder also had the back- 
ground of association with his Alma Mater. His in- 
terest in his college grew stronger with the years. 

He was always interested in the world of sports 
and the amount and accuracy of his knowledge about 
them was surprising. “Rowing by an Old Chap on the 
Bank who Never Sat in a Boat,” one of his latter-day 
speeches, was no amateur discussion. And there is a 
story of how he was summoned to appear in the pres- 
ence of a justice of the Supreme Court. Wondering 
which of his recent “misdeeds” had come to the atten- 
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tion of the Court, he followed the uniformed officer 
with great “perturbation.” He was ushered formally 
into a private room where the justice was sitting, ap- 
parently struggling with a very serious matter. With 
a frown he demanded, “Mr. Elder, why are not those 
exceptions in - case filed?” The officer withdrew 
and quietly closed the door. A smile replaced the 
frown on the face of the justice. “Sam,” said he, “tell 
me how a touchdown is made.” My father’s interest 
in baseball was always keen, and whenever possible he 
attended a professional game once a week during the 
season. In the later years he played golf. “I really am 
the best man in America to play against,” he wrote to 
President Taft after a match between them had been 
arranged for a Yale Club Field Day in Brookline, 
“never quite as good as a good player and always 
worse than a poor one.” 

All his expert knowledge about sports was used to 
benefit Yale’s athletic life whenever possible. And 
when, twice, serious difficulties arose with Harvard 
over the football situation, he was Yale’s representa- 
tive in Boston. 

My father never could refuse a Yale man anything 
he could give—a loan, some personal service, his con- 
sent to speak. Mr. Norris G. Osborn of New Haven 
asked him to speak at a Yale banquet and received 
this reply: 





Of course I have got to come because you want me 
and because it is a Yale dinner, though I'll be blowed | 
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if I will prepare any speech, or do anything but “shine 
my eyes and leave the rest to Providence.” Six 
speeches last week, three of them on Lincoln, one to 
an audience of nearly five thousand people, one on the 
Workmen’s Compensation Act before the Central 
Labor Union Sunday afternoon, one before the 
Medical Society, and one before the Commanders of 
the Ancient and Honorables. Of course you remem- 
ber the boy that asked for the watermelon! “Say, Mis- 
ter, do you ever give a piece of watermelon to a poor 
boy wot hain’t got no father nor mother, and has got 
a sore heel and goes to Sunday School?” But I am 
having a beautiful time now declining all invitations 
except yours. 


It is said that my father would never take a case 
against a Yale man. An illustration of how deep his de- 
votion to his Alma Mater ran and how keen was his 
gratitude for what she had given him, is shown by a 
story which Mr. Kugene C. Hultman tells in connec- 
tion with the Technology-Harvard merger question. 
It was in 1905 that this issue of a proposed merger be- 
tween the Institute of Technology and Harvard Uni- 
versity arose. The Corporation of the Institute, many 
of whose members were Harvard men, passed resolu- 
tions favoring the merger. The alumni of Technology 
were instantly aroused. An organization of graduates 
was formed and within a few months numbered eight- 
een thousand members. It collected $30,000 to defeat 
the merger, and engaged Mr. Elder as counsel. He 
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spent four months of arduous preparation for the case 
although it never went to court. When the affair was 
successfully concluded, and Mr. Hultman, who was 
secretary of the league for Technology, came to him 
and asked him to name the amount of his bill for serv- 
ices, he replied, “Well, Hultman, I’ve put a good deal 
of time into this case; what do you think a fair charge 
would be?’ Mr. Hultman was considerably embar- 
rassed and answered that he did not have the slightest 
idea. Mr. Elder became insistent that the proper 
amount should be named. Mr. Hultman replied: 
“You are one of the leading lawyers of Boston, Mr. 
Elder, and you have given us a lot of your time. See 
here, we’ve got $20,000 in our treasury and most of 
it has been contributed by rich men. Name your price 
and we will consider it a fair one.” Mr. Elder ap- 
peared to find something very amusing in this. 
“You’ve given me a $1,000 retainer,” he said. “Tell 
me this, do you think I have earned my retainer?” 
“Certainly,” replied Mr. Hultman, very much puz- 
zled. “Would you be willing to say in writing that you 
think I have earned my retainer?” persisted Mr. 
Elder. Mr. Hultman answered that he would be will- 
ing to do this. “Well, then,” said Mr. Elder, “I don’t 
want to charge any more than that. I was very fond 
of Francis Walker [a former president of the Massa- 
chusetts Institute of Technology]. You know he was 
at one time professor of political economy at Yale, 
and I’m glad to do this in memory of him without fur- 
ther charge.” 


9 
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In June, 1908, Yale gave Mr. Elder the degree of 
LL.D., basing his claim for that honor largely upon 
the work he had done in advancing the cause of copy- 
right. “As he celebrates the thirty-fifth anniversary of 
his graduation from Yale,” said Professor Bernadotte 
Perrin, who presented the degree, “Mr. Elder is rec- 
ognized as a leader of the Massachusetts bar, and a 
national authority on the laws of copyright. He han- 
dles cases of great pith and moment, which affect 
large literary, religious, social and civic interests. He 
is a champion of the honest literary artist, not for re- 
tainers, but from a splendid zeal for justice and the 
honor of our nation. He is not merely a clever lawyer, 
but a jurist who influences and guides the develop- 
ment of law as it is declared in judicial decisions. His 
fertile nature, rare culture, his gentle and unselfish 
character, his ardor in support of clean and high am- 
bitions, make him one whom it is a delight to know, a 
necessity to love, and a privilege to honor.” 


VI 


ANOTHER interest, which, although it lay outside the 
direct field of legal practice, was closely related to it, 
was my father’s activity as a public speaker. He was a 
master raconteur. His swift imagination lightened the 
dullest and most technical subject. He had the rare 
gift by which he could make an anecdote a window 
into his subject, and a quick repartee which seized op- 
portunity on the wing. 
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In 1904 there was a banquet given by the Brooklyn 
New England Society to commemorate Forefathers’ 
Day, at which Mr. Elder and Mr. Chauncey Depew 
were the principal speakers. Mr. Depew was the first 
to speak, and he prefaced a brilliant address by telling 
of the great effort he had made to reach Brooklyn in 
time for the banquet. “Mr. Chairman, ladies and gen- 
tlemen,”’ he began, “it has cost me no little effort to be 
present at this meeting. Last evening I was engaged 
with our President until late into the night on matters 
of national importance, and I had no sooner retired 
than I was aroused by the burning of the Metropoli- 
tan Club opposite my hotel. I arose and rendered such 
service as I was able. Soon after I retired again, I was 
called to take the train for New York in order to 
speak to this distinguished audience, meeting to com- 
memorate this famous day’’—etc. 

After Mr. Depew had concluded his speech Mr. 
Elder was called: 


Mr. Chairman, ladies and gentlemen, [he said], it 
is an honor to reply for New England, and an honor 
as well as a disadvantage to follow our distinguished 
Senator from New York. But before I respond to the 
toast given me you will perhaps forgive me for telling 
a provincial story which was called to mind by Sena- 
tor Depew’s trying experiences last night. A schooner 
was beating her way up Boston harbor one morning in 
a heavy fog, and as she came about on her starboard 
tack the fog lifted, and she saw looming above her the 
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shape of a great East “Injun” liner. As she ran under 
her bow the captain of the schooner called out [here 
Mr. Elder raised his hand to his mouth, threw back 
his head and cried in a shrill voice], 

“Ship ahoy, what ship’s that?” 

The captain standing on the bridge of the liner 
picked up his speaking trumpet and thundered back, 

“Ship Reindeer, Calcutta to Boston.” 

“How long y’er been out?” 

“One hundred and fourteen days. What schooner’s 
that?” 

“Schooner Dot o’ Gloucester.” 

“How long y’er been out?” 

“All night.” 


The crowd laughed and cheered. Mr. Depew, ac- 
knowledging the hit, said, “That’s a good one. I must 
put it in my repertory.” 

Mr. Elder used these after-dinner occasions and his 
inexhaustible fund of illustrative anecdote and story 
to educate the public on The Law’s Delays, Govern- 
ment by Injunction, The Value of Athletics in the 
Colleges, Courts and their Jurisdictions and many 
other subjects of general and civic importance. In this 
way he reached thousands of people of the Atlantic 
seaboard and was glad of such a rostrum as these oc- 
casions offered to drive home facts on public matters 
that lay near his heart. His reputation at the bar gave 
him an authority which added weight to his public 
addresses. 
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VII 


WHEN Mr. Elder once said that he would rather have 
written “Casey at the Bat” than be Governor of Mas- 
sachusetts he was not voicing just a rhetorical pro- 
logue to his admiration for those inimitable verses. 
“Thank you, No Politics,” wrote he to Mrs. Elder 
after leaving the state legislature in 1885. “I got a let- 
ter the other day which made me howl for joy. It 
asked my ‘influence,’ etc., and I realized that I was out 
of the mill.” Once only in the later years did he actu- 
ally consent to run for political office, and then he 
withdrew the consent before anything had come of it. 
It was in the early part of 1911 when the Massachu- 
setts Republicans were looking about for a suitable 
candidate for governor. After conference with leaders 
of the party a prominent Boston lawyer came to Mr. 
Elder and asked him if he would accept the Republi- 
can nomination. After several days’ deliberation Mr. 
Elder replied that he would not enter into any scram- 
ble for nomination, but, should the party nominate 
him, he would consent to run. Shortly after this the 
act was passed by the legislature providing for direct 
nomination at the primaries. Mr. Elder immediately 
notified the friend who had approached him that he 
regarded his provisional acceptance void. He would, 
under no circumstances, enter a contest for nomina- 
tion. 

But Mr. Elder gave a lifelong service to the Re- 
publican party. After 1901, when he was chairman 
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of the Republican State Convention, he held impor- 
tant places in Republican councils. In 1908 he 
plunged vigorously into the campaign to nominate 
William Howard Taft as Republican candidate for 
President of the United States. “I got into the Taft 
fight,” he wrote to a London friend, “because it was 
insisted that I was the only one who could hold the 
northern end of the Harvard College district, and it 
has been a very pretty scrap. . . . I spoke with 
the Big Man at a dinner at Lowell, and have been 
banging away in the district and at Salem, Beverly, 
Portland, etc. Yesterday afternoon the Convention 
elected me unanimously as a Taft Delegate to Chi- 
cago.” At the Convention Mr. Elder was selected 
Massachusetts member of the Committee on Creden- 
tials, thus giving him, as he said, ‘“‘a chance to see how 
things are done.” 

Preceding the Republican Convention of 1912, 
that fatal year of discord and defeat, Mr. Elder spoke 
throughout Massachusetts and in the Ohio mining re- 
gion in behalf of the man to whom he was bound by so 
many loyalties. “I am on the road all the time at one 
night stands,” he wrote, “the joy of battle is in my 
blood.” Late in May President Taft telegraphed ask- 
ing him to go to Chicago to assist in the contested 
election cases before the Credentials Committee. ‘It 
was the genial and altogether likeable Sam Elder of 
Massachusetts,” complained a vituperative organ of 
the Progressives, “who put the brains into the steal at 
Chicago.” Mr. Elder returned to Boston where, vig- 
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orously, patiently and persuasively, he expounded the 
absurdity of such charges. “The cries of ‘robbery,’ 
‘theft,’ and ‘steam-roller,’ ” said he, “make one who has 
been through three weeks of hearings before the Na- 
tional Committee and the Committee on Credentials 
thoroughly indignant. Men who have not read one of 
the two hundred briefs that were presented in these 
cases, or examined a single one of the affidavits, of 
which there were many hundreds, or the files for the 
different districts, or heard any of the arguments be- 
fore either of the Committees, have allowed themselves 
to form judgments from the headlines and cursory re- 
ports in the newspapers. Charges of robbery and the 
like have much greater news value, and are given very 
much more prominence than a plain statement of fair- 
dealing.” With his ability to hold audiences while he 
interpreted technical facts, he discussed the details of 
one contest after another before an excited public. 

After the election of Woodrow Wilson, when the 
great farewell banquet was given in New York to 
President Taft, Mr. Elder was the presiding officer. 
He and Mr. Taft were the only speakers. “There are 
those who would bid us cry ‘Morituri salutamus,’ ” 
Mr. Elder said, “‘and there are those who ask us if we 
have surrendered as did the British ensign on the 
Serapis to John Paul Jones. Our reply is his, ‘Sur- 
render! I have not yet begun to fight.’ ” Such was the 
tenor of his speech, reviewing the achievements of the 
Republican party and the Taft Administration. 

It was, therefore, against a background of all these 
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pressing activities of domestic and public life, which 
grew more and more insistent as time went on, that he 
reached and carried on the period of fulfilment in his 
professional work. 


CHAPTER XIV 
THE NORTH ATLANTIC FISHERIES ARBITRATION 


“May we with the help of Him, who bade his peace 
to all who are of good will, succeed in promoting the 
progress of mankind through Justice to Peace.” 


From the opening address of Lammasch of 
Austria Hungary, President of the Hague 
Tribunal in 1910. 


I 


HE case of greatest distinction, and the one 

which received widest public recognition, of 

all those in which Mr. Elder took part, was 

the North Atlantic Fisheries Arbitration, in which his 
client was the United States and opposing counsel 
represented Great Britain. Mr. Elder had been per- 
sistently mentioned throughout New England as 
President Taft’s attorney general. Although he did 
not covet or expect such an appointment, yet the talk 
had aroused keen local anticipation, so that this op- 
portunity to render a national service during the 
administration for which he had fought at Chicago in 
June, 1908, and to the head of which he was bound by 
so many ties of loyalty and confidence, was exactly the 
one suited to express this loyalty, and to relieve the 
embarrassment created by the freely spoken expecta- 
tions of his friends. Moreover, he enjoyed hard work, 
but he disliked the distracting requirements of office 
administration; he enjoyed the white-heat battles of 
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the mind, but he shrank from the bad blood and un- 
just personal attacks of politics; could there have 
been any more appropriate and satisfying public serv- 
ice offered to Mr. Elder than to appear as lawyer for 
his country in an absorbing, hard-fought, prolonged 
litigation against the most distinguished opponent the 
world could offer, the British Empire? His dignity 
never required him to conceal his pleasure. A few — 
days after Mr. Taft’s mauguration he wrote to the 
new President: 


Boston, Massachusetts, March 9, 1909 
Dear Mr. President: 

. . . lam more delighted than I can tell you at my 
selection as one of the counsel on the Fisheries Ques- 
tion at The Hague. I am all the more gratified be- 
cause Mr. Lodge writes me that my appointment had 
your entire approval. . . . Supremely gratified as I 
should have been to have been in your official family, 
I confess that I think this appointment much more 
nearly my size. A hundred yard dash instead of the 
magnificence of a four mile race, and almost as pretty 
a cup at the end if you win. Your attorney general 
will have a mountain of work on his hands, and I am 
glad you have so powerful a man to lift it... . 

Yours most devotedly, 
Sam’L. J. ELDER. 


Work on the case began at once. “When I find as I 
do,” wrote Mr. Elder to a friend in London, “that the 
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closing argument of the Behring Sea case by Edward 
B. Phelps took eleven days, I think I shall go into 
training; but the whole thing is fascinating, . 

though the State Department has dumped some 
twenty odd volumes of printed matter on my hands.” 

The evidence in the Fisheries Case included a part 
of the Treaty of Utrecht of 1713; of the Treaty of 
Peace with Great Britain after the War of the Revo- 
lution; State papers of both nations during the nego- 
tiations for the Treaty of Ghent after the War of 
1812; the Treaty of 1818; the diplomatic correspond- 
ence of a century, to which some of the greatest names 
in our history were attached: Monroe, Adams, Web- 
ster, Everett, Buchanan, Calhoun, Seward, Charles 
Francis Adams, Evarts, Lowell, Blaine, Bayard, 
Reid and Root; legislative acts of the United States, 
of Great Britain, of Canada, of the colony of New- 
foundland, dating from 1699 to 1908, and the records 
of “untoward incidents,” seizures, riots, interferences, 
which were vexatious at any time, and in the early 
days caused the vehement John Quincy Adams, then 
Secretary of State under Monroe, to threaten war one 
day when he met the British minister on the street in 
Washington. 

One hundred years later that belligerent disposition 
toward Great Britain would have been hard to arouse. 
But if we had been seeking a cause of war with Eng- 
land, it would not have been difficult to find in the 
harassing interference of her colony of Newfound- 
land with our fisheries. The “occasion” of the arbitra- 
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tion, as is said of the culminating friction which gives 
the signal for war to those who desire war, was a se- 
ries of legislative enactments dating from 1905, 
passed by the legislature of Newfoundland. These 
statutes were confessedly directed at the American 
fishermen employed in the waters of the colony where 
Great Britain, by the Treaty of 1818, had ceded to 
the United States a perpetual right to fish. The legis- 
lation of 1905 was retaliatory; its purpose to force 
trade reciprocity between the United States and 
Newfoundland. John Hay had drawn up a treaty 
with Sir Robert Bond, then Premier of Newfound- 
land, and that treaty entering the doors of the 
United States Senate was heard of no more. Sir Rob- 
ert Bond, a blustering gentleman, believed that he 
could force that treaty through the Senate of the 
United States by hampering our fishing industry in 
Newfoundland waters. Acts were passed which for- 
bade fishermen to fish on Sundays; to take fish with a 
seine; British subjects were forbidden to engage as 
members of the crews of “alien” vessels, and the pen- 
alty of fine or seizure was laid upon the vessel; New- 
foundlanders were forbidden to sell bait to “for- 
eigners”; the right of search of all alien ships was 
proclaimed; Americans were to be excluded from the 
bays and harbors of the treaty coasts; fishing vessels 
could not take up a cargo. Thus in multiplied and in- 
genious forms the Newfoundland statutes brought 
confusion, irritation and hindrance to our fishing in- 
terests. 
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To master a body of evidence of this magnitude was 
a task which required all the reserves of mind and of 
time which could be summoned. Mr. Elder did most 
of his work on this case at his home. Mr. H. Ware 
Barnum, who had become a member of the firm of 
Elder and Whitman, read the evidence and prepared 
the arguments with him there. “I have been fishing in 
Winchester,” he would say when he came into his 
office late in the day, feeling half truant from the 
pressing work to be done there. Conferences of coun- 
sel were held in Washington. Some of these lasted five 
days with very little time for anything else. “Night 
work was the order of the day.” It was essential that 
every man be master of the entire case. “Everything 
that was discussed,” says Dr. James Brown Scott, 
at that time solicitor to the Department of State, 
“passed through the minds of everybody. The conclu- 
sions and policies determined upon were mosaics of 
the minds and opinions of all the men. The case de- 
pended upon team-work, and was won by team- 
work.” Mr. Elder, living near Gloucester, was able to 
supply an informal connection with the fishing inter- 
ests there, making the Gloucester men feel that they 
had a personal representative in the case who was 
ready to consider every detail of practical importance 
suggested by them. 

The issues between the two countries had been re- | 
solved into seven questions. What the questions were 
may be shown by quoting Mr. Elder’s own recapitu- 
lation of them in an article on the arbitration which 
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appeared in The New England Magazine for Decem- 
ber, 1910: 


Question One. Has Great Britain, Canada or New- 
foundland the right to impose regulations upon 
American fishermen in treaty waters without the con- 
sent of the United States? 

Question Two. Can non-inhabitants of the United 
States be employed on American fishing vessels or is 
such employment restricted by the words of the treaty 
to “inhabitants of the United States” ? 

Question Three. Can the exercise of the treaty 
rights on the treaty coasts be made subject to the pay- 
ment of light, harbor or other dues and to entry and 
report at custom houses? 

Question Four. Can the exercise of the privileges 
of entering the bays on the non-treaty coasts for shel- 
ter, repairs, wood or water be subjected to the same 
requirements ? 

Question Five. From where shall be measured the 
three marine miles of the coasts, bays, harbors, and 
creeks within which United States fishermen are not 
at liberty to fish? 

Question Six. Have the fishermen of the United 
States the right to fish in the bays, creeks and harbors 
on the coast of Newfoundland and the Magdalen 
Islands? 

Question Seven. Are fishing vessels entitled to the 
commercial privileges accorded by agreement or 
otherwise to American trading vessels generally? 
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While every man was to be master of the entire case 
yet each one of the three senior advocates who were 
to make the oral arguments before the court, Ex- 
Senator George Turner from the State of Washing- 
ton, Mr. Charles Beecher Warren, our former Ambas- 
sador to Japan, and Mr. Elder, was to have certain 
questions for his own province. It had been decided to 
advance under question One the theory that the effect 
of the treaty was to create an international servitude, 
and that the sovereignty of Great Britain was limited 
by that servitude. This was done partly because of the 
strategic value of maintaining an extreme position. 
Mr. Turner and one or two others were enthusiastic 
believers in this theory, which, if sustained by the 
Court, would have freed the United States fishermen 
from any regulations by Newfoundland whatsoever. 
Very naturally there was a general wish that Mr. 
Turner should handle this difficult issue. Mr. Warren 
was especially interested in question Five, which dealt 
with the still unsolved controversy as to what consti- 
tutes a bay: whether a body of water lying within 
headlands more than six miles apart might still be 
called a bay. He undertook the preparation of the 
case for the United States on this issue. Mr. Elder’s 
preparatory work was upon the five remaining ques- 
tions. Eventually he argued questions 'Two, Six and 
Seven, touching slightly upon questions Three and 
Four. These were the issues of immediate practical 
importance. In effect, they dealt with the statutes of 
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Newfoundland which approached so closely to trans- 
gression upon the treaty obligations. 

As a preparatory measure it was thought desirable 
to have as many of the counsel as could arrange to do 
so, go to the coasts of Newfoundland and Labrador, 
and thus be able to speak with authority upon condi- 
tions there. Mr. Warren and Mr. Elder were able to 
arrange the trip and left Boston in August, 1909, 
meeting the U. §. Schooner Grampus at the Bay of 
Islands. The experience was a severe one. “We were 
in a small government schooner of only eighty feet 
length, and were caught in the big gale of last 
Wednesday night,” Mr. Elder said, writing to his 
nephew, “but we got under the lee of Cape St. Law- 
rence and avoided the worst of the storm. Two vessels 
were lost. The captain said it was the severest storm 
he had ever seen.” The trip to Labrador was aban- 
doned and the men returned to Boston. Yet they had 
seen something of the “coasts, bays, harbours and 
creeks” of Newfoundland, so that the phrase which 
ran like a chanted response in a litany of nations, fa- 
miliar throughout the winter evenings when the case 
was read aloud to Mr. Elder in his home, and 
throughout the long summer days of the trial, when 
it was considered out of taste for any member of the 
family of counsel for either Great Britain or the 
United States, or of the judges, to miss a session of 
the sittings of the court, that phrase—“the coasts, 
bays, harbours and creeks of His Britannic Majesty’s 
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Dominions in America’”—became a reality to at least 
two of the counsel for the United States. , 

Great Britain had in the meantime appointed coun- 
sel. There was no doubt that she meant to protect her 
colony, and to preserve sovereignty in her own terri- 
torial waters, an issue which in good faith she was sub- 
mitting to the decision of a largely foreign tribunal. 
No more proof was needed of her determination to 
protect her colony’s interests than the list of counsel 
appointed. There were ten King’s Counsel of highest 
rank besides other counsel and solicitors. Among 
them were The Right Honorable Sir William Snow- 
don Robson, his Majesty’s Attorney General; The 
Right Honorable Sir Robert Bannatyne Finlay, 
member of the Privy Council, of Parliament and the 
leader of the English Bar; The Honorable Sir Ed- 
ward P. Morris, Prime Minister of Newfoundland; 
The Honorable Donald Morison, Minister of Justice 
of Newfoundland; and The Honorable Allen B. 
Aylesworth, Minister of Justice of Canada. The 
number and eminence of counsel made it apparent 
that Great Britain was not trifling with the issues she 
had at stake. 

The little group of Americans entrusted with the 
case for the United States agreed that every effort 
must be made to induce Senator Root to act as one of 
the senior counsel. He was very reluctant to accept. 
He had been Secretary of State when the Arbitral 
Agreement was concluded, but at this time was a 
member of the Senate. The arbitration would with- 
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draw him from practical service there for approxi- 
mately half a year. There were probably other reasons 
for his hesitation. 

Mr. Elder, anxious that no personal concern should 
bar his acceptance, wrote to him: 


Boston, October 8, 1909 
My dear Mr. Root, 

Mr. Anderson writes me of his efforts to secure 
your assistance in the Fisheries Arbitration at The 
Hague next spring, and speaks of your reluctance, 
upon various grounds to do so. I trust no one of these 
grounds is the fear that Senator Turner and I will 
feel superseded in any degree. Pray let me assure you 
in the heartiest terms on my own behalf, and I have no 
doubt Senator Turner will do the same, that nothing 
could give me greater pleasure than to be associated 
with you in this case, and to feel that we may rest 
upon your familiarity with it. . . . I trust it will be 
possible, or that you will make it possible, to yield to 
our urgency in this matter. 


Faithfully yours, 
Sam’, J. ELDER 


Greatly to the satisfaction of all the counsel Mr. 
Root consented to be named as member of the group. 
His entry into the case relieved the pressure upon the 
others. He took over the presentation of an alterna- 
tive proposal of the United States in question One. 
This alternative asked that the United States have a 
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voice in deciding the reasonableness of fishery regula- 
tions established by Newfoundland. He served with- 
out compensation other than his expenses. 

The United States certainly did not carry the fi- 
nancial burden which Great Britain put upon herself. 
It was said afterwards that one of the British counsel 
alone received more than all the Americans put to- 
gether. The facilities and comfort allowed the British 
were in sharp contrast with the inconveniences of our 
representatives, who were given no provision for quiet 
individual work. In the back of a notebook used dur- . 
ing the trial Mr. Elder entered these comments under 
the heading “Compensation”: “Robert Finlay said to 
have received £6000 retainer & £100 per diem. Elabo- 
rate rooms and parlor. Sixteen counsel, understudy 
for each part. We have bed rooms but no study. Dr. 
Scott studied in his bath room. Turner had to use 
Agency office. 


II 
Mr. Exper kept a diary which he filled with jottings 
about incidents and sayings which delighted him. The 
following notes from this book give an intimate 
glimpse of the personal life of the group as they trav- 
eled together to Holland: 


May 20 [1910] Left Boston at one. . . . I broke my 
heart leaving Sam whom I shall not see for five 
months, he going into camp. He played and sang 
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“Jesus Lover of My Soul” at breakfast, but did not 
see that I was upset. I left him at school and he 
called after me “You'll hear from me.” 

May 21 Saturday. Sailed at eleven—the Lapland of 
Red Star Line for Antwerp. Loads of presents. 
About twenty-five in our party including Senator 
Root. All counsel (7) and wives. Mr. and Mrs. 
Chandler P. Anderson. Mr. and Mrs. Charles B. 
Warren. Mr. and Mrs. Robert Lansing. Dr. and 
Mrs. James Brown Scott. Letter from Sam. 

. May 22 Sunday. Mr. Root the life of the party. Not 
only a great lawyer, secretary and senator but de- 
lightful company. My use of Italian vermouth 
only, a constant source of merriment. I won the 
first hat pool on the run of the ship and spent it all 
on champagne for the crowd. 

May 25 Wednesday. Lapland a superb ship. 18 
knots. . . . So much room that your right hand 
can’t tell whether your left hand is playing poker or 
holding a book. No poker playing in our party but 
constant smoking. 

May 28 Saturday. Conference of counsel. Sighted 
Bishop Light about six and ran past the Lizard 
during the evening. Glorious trip. I won the hat 
pool again and again spent it for champagne. Very 
popular person. 

May 29 Sunday. Along the English coast. At Dover 
about three and left the mail. Mr. Root went up to 
London to meet Mr. Roosevelt. He said “They'll 
hear us as far as Hyde Park when we meet.” “A 
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man of Multitudinous Initiative.’ Ran up the 
Scheldt and anchored during the night. 

May 30 Landed early. Drove to Cathedral to see 
again the Descent from the Cross, but it was cov- 
ered. Reached The Hague 1.30, received by Mr. 
DeBeaupré and came to the hotel. Canadians al- 
ready here but British at Vieux Doelen. Room 88, 
Hotel des Indes. Walk in “the Woods.” 


Shortly after his arrival at The Hague he wrote to 
his daughters: 


Hotel des Indes, June first, 1910 
Dear children, 

. . . It was all so funny that I must write it to you. 
Imagine seven serious looking men with silk hats and 
contrite hearts getting into two automobiles and sally- 
ing forth to make their Calls of State. The auto stops 
in front of the British Embassy—the lions glare down 
at them and they glare back with defiance. No one 
gets out, but a dapper little fellow leaves the front 
seat of the first car and each gent passes him two cards 
which he presents at the Gateway. A bright colored 
official receives them with a bow and stands bowing 
with much ease and grace from the hips up until the 
cars depart for the next call, where the process is re- 
peated. In the course of an hour 25 or 80 cards have 
been disbursed—all our official calls are made. Today 
bright chariots will draw up at our hotel and gilded 
men will descend and our liveried porters will stand in 
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front of the house and bow with equal grace and send 
the cards to our rooms. And then the Government of 
the Netherlands will know that we are here—and so 
will the British and every one else who has any right 
to know about us. And the tribunal which may have 
suspected that we were coming will know officially 
that we really have come. In fact it does know it now 
—for within an hour after our cards were left with 
His Royal Highness, The Sec’y. General of La Tri- 
bunal, a great big document in a vast envelope came 
to each of us saying that the tribunal constituted 
etc., etc., etc., etc., etc., will assemble, etc. So anxious 
were they to get started early and lose no time that 
they fixed 4 P.M. today as the hour. As soon as we 
have bowed to each other and said we hoped they were 
feeling pretty good and that the lady and the kids 
were pretty well—we shall adjourn until Monday of 
next week to think it over. We shall work early and 
late in fact four hours a day—four days a week— 
without the slightest let up until Christmas or New 
Year’s or earlier if we get through. 

We are in great luck. Great Britain has elected to 
begin and give us the close. We did not believe they 
would do it in this case and that a cent would have to 
be flipped for choice of side or kick off. This gives us 
the reply on every point and if we can’t win on that 
why we can’t and Crécy and Agincourt will look like 
a Peace Conference. . . 

Devotedly, 
FATHER 
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The tribunal which was to sit in this arbitration 
was a distinguished group of men. The “President,” 
which office corresponds to that of chief justice, was 
Heinrich Lammasch of Austria Hungary, professor 
of international law in the University of Vienna, and 
a member of the Upper House of the Austrian Par- 
liament. In November, 1918, after the World War, 
because of his recognized place as an internationalist, 
he was made the last premier of the dual monarchy 
and sent to Versailles to sign there the Armistice 
which brought dissolution to his beloved country. His 
associates at The Hague were A. F. de Savornin 
Lohman, Minister of State of Holland; Dr. Luis 
Drago, former Minister of Foreign Affairs of the 
Argentine Republic and leading statesman of South 
America; Sir Charles Fitzpatrick, Chief Justice 
of Canada and later Governor of Quebec; Judge 
George Gray of Delaware, judge of the United 
States Circuit Court of Appeals. 

Mr. Elder’s diary notes are full of detail for the 
day on which the tribunal opened. He wrote: 


June 1. The tribunal convened at four o’clock. Great 
Britain, sixteen counsel: five Sirs, ten King’s Coun- 
sel, the Attorney General of Great Britain and of 
Newfoundland, and Minister of Justice of Canada. 
The United States presented seven counsel, plain 
blunt men who love their country and are not afraid 
of K. C.’s and the like. Not that we undervalue the 
team against us but that our side will get into the 
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game and are probably better prepared than the 
British whose briefs are prepared for them. We did 
our own work and ought to know it thoroughly. 
And Mr. Root and Mr. Turner are a match for any 
ofthem. 

The small rooms, probably dining and drawing 
rooms of some mansion, were laughably inadequate. 
Mr. Root said that the American eagle couldn't 
flap his wings and I said that we couldn’t swing a 
cat or the British lion by the tail. Some of the Eng- 
lish Counsel, Ewart in particular, thought we could 
get along. They like the conversational and not the 
rhetorical method. 

I was surprised at the freedom with which the 
British talk of affairs. In a five minutes’ talk with 
Sir William Robson, Attorney General, he told me 
of the difficulty of the bill he has just drawn fixing 
the oath to be taken by King George, so as not to 
offend the Catholics and yet satisfy the country. 
He laughed about Isaacs, Solicitor General, a Jew, 
being left to define such terms as transubstantia- 
tion. 

The tribunal came in. It was most impressive in 
its simplicity. Dr. Lammasch proceeded at once 
with his address, brief, earnest, admirable. No one 
could doubt from his manner and appearance that 
we were before a court determined so far as he was 
concerned to lay aside diplomacy and compromise 
and to decide the case according to law, in that way 
lay the hope of a permanent Court of Nations. All 
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the rumors of continental diplomacy and necessity 
and ambition as deciding factors against us faded 
from my mind and I believe we shall get a fair and 
judicial determination. Names of counsel were 
read. The tribunal was adjourned till Monday. 
Less than thirty minutes. 

Anderson gave a dinner here to counsel and staff, 
twenty men. Mr. Root was very amusing and they 
said I was. 


The small rooms which had been set apart for the 
court were finally judged inadequate. The Peace 
Palace was still unfinished. Thus a very beautiful and 
historic room, the Hall of Knights, reached by a dark 
and winding staircase, in one of the old government 
buildings was tendered to the court and there the case 
was tried. The case was opened for Great Britain by 
Sir Robert Finlay on the sixth of June. On that day 
Mr. Elder wrote to his daughters: 


The Hague, June 6, 1910 
Dear children, 

. . . Well we are off. Sir Robert has spoken all day 
—four hours, ten to twelve and two to four. The ses- 
sions are to be on Monday and Tuesday, Thursday 
and Friday. We thought at first that this would make 
slow progress, but we are satisfied now that it is all we 
can stand, for the weather is hot. 

We thought also that Great Britain made a mis- 
take by choosing the opening but we have changed 
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our minds. Sir Robert is admirable, delightful, per- 
suasive, courteous, no bulldozing Britisher or sharp 
tongued Scot, he is charming, seventy years old, clear 
faced, a perfect advocate, all the American ladies have 
gone over to him and don’t see what case the United 
States has. The tribunal is very much interested and 
gives him undivided attention. He is anticipating our 
arguments one by one and expressing grave surprise 
at their being advanced. But we are not disturbed and 
shall be able to show the contrary in many directions. 

Well this will reach you Wednesday or Thursday 
before you sail. Shall I not watch that ship across the 
sea, and be at the dock at Antwerp before dawn 
Monday June 27. . . . Every hour will bring you 
HEATED. es 

Devotedly, 
FATHER 


He wrote to Mr. Charles T. Gallagher of ne 
one of his dearest friends: 


The Hague, June 11, 1910 


Dear Charlie, 
. Sir Robert Finlay is still opening for Great 
Britain and will take another week. . . . Really, 


Charlie, but this is a new experience of the possibili- 
ties of the use of an opening. Great Britain elected to 
lead off, though we felt sure they would insist upon 
the closing and expected to have to draw lots on it. 
But, they were clearly right from their point of view. 
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In the most beautiful, clear cut persuasive way, Sir 
Robert is going over the entire record of the last one 
hundred and twenty-five years, leaving the constant 
impression of the English view and making it in- 
finitely difficult to shift the scenes. However, we count 
upon Senator Turner’s breaking up the formation 
pretty savagely and are quite confident of being in the 
game to the close. 
Sincerely and always yours, 
Sam’... J. ELDER 


To the notes which Mr. Elder took during the oral 
arguments, outlining his opponents’ position, he adds 
occasional bits of description and appreciation. Here 
is a note about Sir Robert Finlay: 


Scotchman, smooth face except slight grey hair at 
the ears, white hair, eye glasses for reading only, old 
fashioned collar cut away at the throat, black tie, 
cutaway black coat. Serene face and pleasant persua- 
sive voice, calm and fair statement of his own and our 
views. Seventy years old. Reads prayers at 8.30 in his 
Scotch house, all servants present. We didn’t get a 
ha’penny worth o’ change of him. 


Mr. Elder’s admiration for the English manner 
and style of argument was great. “No dogmatic asser- 
tion by any British counsel,” he notes down, quoting 
a phrase in illustration: “ “Was it so evident that I am 
warranted in saying that it must have been in the 
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minds of the negotiators? ” In a speech which he 
made after returning to America, Mr. Elder said: 


I noted while he [Sir Robert Finlay] was talking 
each day, that he employed a style of argument which 
we seldom see here in this country. We are entirely 
too aggressive. We almost challenge the court in some 
cases and our logic is not at all times the very best. Sir 
Robert’s argument was indeed a masterpiece of this 
art. He arranged his thoughts in such a manner that 
they seemed to follow a natural sequence, one linking 
upon the other so that a listener could readily grasp 
the point. In assailing an argument the Englishman 
would not set out to smash things as we Americans do. | 
He would admit and concede many things, but in the 
end he would crush. We get through with an argu- 
ment too quickly. I have often compared the two 
sports baseball and cricket with the style of argument 
of the two nations. 


Below are entries in Mr. Elder’s diary for June 17 
and following: 


Friday June 17. Battle of Bunker Hill. Mr. Root 
thought of it. I didn’t. Sir Robert closed his argu- 
ment. Two weeks, eight days. He was somewhat 
tired toward the end, but very effective in my judg- 
ment. 

Saturday June 18. No doubt the children sailed from 
New York on the Lapland today. How they got 
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out of New York harbour with Teddie going in, I 
can’t tell. My, but I’m excited about them—not 
Teddie. All day in my room on question Seven. 

Tuesday June 21. No use to keep a daily record... . . 
Senator Turner opened yesterday on servitudes. 
Brilliant passage as to New England’s service in 
the French wars. Tall, powerful, aggressive and at 
times eloquent. 

Saturday June 25. . . . Anderson’s dinner to British 
counsel. Took in Lady Finlay and was delighted. 
She gave me permission to bring my daughters to 
call on her next Thursday. Long talk with Sir Wil- 
liam Robson on English situation and politics. He 
says peers force elections to wear out liberal candi- 
date. At least calculation costs £1500 at an elec- 
tion. No contributions can be received. Can’t under- 
stand what Germany means, building dreadnoughts 
at immense expense good for only five years, unless 
she means to use them before they are out of date. 

Sunday June 26. Telegram yesterday that Lapland 
would arrive at seven Sunday. Three-thirty to Ant- 
werp. . . . Seven-thirty, the big ship was rounding 
the bend in the river—the band played Red White 
and Blue and Star Spangled Banner and the three 
children amidships waved in unison and I—well 
the less said the better. L’ Europe for night. 

Monday June 27. Ten-thirty. To The Hague and a 
fine ride—you bet. 

Tuesday June 28. Senator Turner expects to close 
Thursday. Sir James and Mr. Ewart called and 
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we agreed to confine ourselves to questions without 
duplication and not to exceed three days each... . . 
I take [questions ] "Two—Six—Seven. 

Monday July 4. Sir James Winter begins on Regu- 
lations and on question Six . . . a pathetic figure 
but dangerous in his stand for Newfoundland. 

Tuesday July 5. Sir James closes for Newfoundland, 
badly bothered by questions from tribunal on Six. 
Up to this time not certain whether I should follow. © 
Agreed to hold myself in readiness to go on. After- 
noon Warren begins. . . . Learned result John- 
son-Jeffries fight. Root says will result in negro as- 
saults, &c. 

Saturday July 9. Judge Gray and I defeated Sir 
Charles Fitzpatrick and Mr. Tilley four up. 


In another letter to Mr. Charles T. Gallagher Mr. 
Elder says: 


The Hague, July 5, 1910. 
Dear Charlie, 

. . You would have laughed to see us grinding 
away at the tribunal on the “Glorious Fourth.” No 
suggestion was made of any let-up; and your friend 
Sir James Winter occupied the time. He was, on the 
whole, rather ineffectual and badly at sea in the bom- 
bardment of questions from the tribunal. Sir Charles 
Fitzpatrick tried to help him out. There was a half 
hour, however, in which he seemed to have a feeling 
of the position, and in which he was very effective. 
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His position, representing a small colony against a 
great nation like ours, without any real support from 
Great Britain and the former opposition of Canada, 
came over him and he was most earnest and pictur- 
esque. He finished at noon today, having spoken but a 
day and a half, and Warren on our side begins his ar- 
gument this afternoon. Ewart of Canada comes next, 
and I reply to him, followed by the Attorney General 
Sir William Robson, and then by Mr. Root. It took 
four weeks to open the case for both countries, and 
the tribunal is now attempting to limit the time of 
the argument. I shall probably not speak over three 


days... 
Faithfully yours, 


Sam’L. J. ELDER 


P. S. Charlie, between us two and no more we are 
thus far getting the worst of it. Sir Robert Finlay was 
wonderful. The President of the Tribunal is against 
us on our main contention concerning international 
servitudes. But we shall win on some of the questions 
surely. 


III 


On the twenty-sixth day of the sittings of the tri- 
bunal, Mr. Elder began his address. It devolved upon 
him, before taking up the three questions he was to 
argue, to present the entire later history, a trying pe- 
riod, of the triangular relationship between the Brit- 
ish Home Government, the Newfoundland Colonial 
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Government and the United States. There was con- 
siderable anxiety by Mr. Root and Mr. Anderson as 
to how the different questions were going to be pre- 
sented. After Mr. Elder had made his opening ad- 
dress, on the afternoon of July 19, Mr. Root said to 
Mr. Anderson: “You need not worry about how these 
questions will get before the court. Mr. Elder is as 
easy as an old shoe on his feet.” It was on this opening 
afternoon of his oral argument that the amusing inci- 
dent occurred which afterwards he enjoyed describ- 
ing, but which at the time was a source of great dis- 
tress to him. 
He was saying: 


As the result of the difficulty between Great Brit- 
ain and this colony, and as the result of a difficulty 
between the United States and Great Britain, 
brought to a climax in this manner, we have the hon- 
our of standing here and presenting to this distin- 
guished tribunal questions which, for nearly fifty or 
sixty years, have failed of solution by ordinary dip- 
lomatic means, as well as questions of detail and of 
the highest practical importance to both countries. 
We have the great advantage of discussing them at a 
time of the profoundest peace, at a time when counsel 
on one side and the other, can come together as breth- 
ren of a great profession, not acting under any excite- 
ment or exacerbation of the home press or the home 
people, and under conditions which call for nothing 
but a statement in the calmest way of the contentions 
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on one side or the other. We come here at an oppor- 
tune moment when the entire press of the United 
States from one end of the country to the other, is 
echoing the brilliant words of the President of this 
Tribunal at its opening session, and approving of the 
doctrine set out of the arbitral determination of inter- 
national disputes. 


At this pomt Mr. Elder noticed that there was 
some laughter among the members of the tribunal and 
that a note was being passed about. The face of Judge 
Lohman, benign and gentle as that of a saint, was 
wreathed in smiles. Mr. Elder was dismayed. He 
thought to himself as he continued: “What can I have 
said? Have I made some horrible blunder?” 

He was in almost an anguish of spirit over the 
possibility of having said some awkward thing, yet to 
all appearances he went easily on: 


We may well believe that we are rearing a great 
white pillar, marking the progress of the principle of 
international arbitration. Nor must we fail to note 
that in Great Britain as well, the same condition pre- 
vails. If these proceedings result, as they surely will, 
in bringing the contentions of the parties to a peaceful 
adjustment, we shall be able to record of this arbitra- 
tion what was recorded of the first arbitration be- 
tween these two countries; I refer to the arbitration of 
the St. Croix River boundary. I do not quote accu- 
rately, but one of the arbitrators, in substance, said: 
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“In this quiet chamber we have settled the boundaries 
between two great nations, and have seen to it that the 
land was not deluged with the blood of our sons or our 
rivers choked with their dead bodies.” 


Walking back afterwards to the Hotel des Indes, 
he met Sir Charles Fitzpatrick, who said to him: “Mr. 
Elder, perhaps you noticed that I was somewhat in- 
attentive during that eloquent introduction of yours ~ 
this afternoon. I would like to explain. Judge Loh- 
man handed me a little note which he had written, ask- 
ing if I would inquire of you the relative space given 
in the American press to the Fisheries Arbitration 
and to the Johnson-Jeffries prize fight.” 

The next morning Mr. Elder continued. He gave a 
detailed, chronological story of the baffled efforts of 
the United States to retain to the full the right to 
fish in Newfoundland waters granted to her by Great 
Britain in the Treaty of 1818. He described the re- 
taliatory acts of Newfoundland under the premier- 
ship of Sir Robert Bond, of Bond’s hostility to an 
arbitration—‘“We have nothing to arbitrate,” he had 
said—and of the heroic attempts of Great Britain to 
sustain her treaty obligations to America. The pres- 
entation of this history was marked by characteristics 
which were true of Mr. Elder’s handling of issues of 
fact throughout his practice of law. In an intricate 
and prolonged recital of incident, motive and the ar- 
guments to be deduced from them, it is absolutely 
clear. 
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Of course he told a story or two. There was a point, 
when, having stated to the tribunal that he was going 
to review the circumstances which had led up to the 
arbitration, he said that he would do so as briefly as he 
could. And then came the story of the Scotch juror, 
interwoven with a tribute to Sir Robert Finlay. It 
must be remembered that the arguments had been 
long and that Mr. Elder was the sixth to speak. 

He said: 


In using the word “briefly,” which has been so 
frequently used in the course of these proceedings, 
I cannot hope that any member of the tribunal, or 
any one of our friends upon the other side, will say 
to me what a Scotch juror said to a distinguished 
Scotch advocate some years ago, a man of great emi- 
nence, native of that country which has produced so 
many of the greatest advocates in the world, which 
has given to Great Britain and to our own United 
States men distinguished by their eloquence and at- 
tainments at the Bar. He had come to be known in 
Edinburgh to everyone as “Harry,” and, in opening 
his argument to a jury, he once said: “TI shall briefly 
review the circumstances of this case.” One of the 
jurors, brought up in the forensic, almost casuistical, 
school of the Scotch, loving debate and fearing that 
what had promised to be a great intellectual treat 
would fail him, cried out: “Dinna be brief, Harry, 
dinna be brief. What ’a ye do, dinna be brief.” 
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Both Sir Robert Finlay and Mr. Ewart had dealt 
very effectively with question Two. Sir Robert had 
insisted that although the question was phrased in 
general form, inquiring into the right of Americans to 
employ non-inhabitants of the United States, yet the 
practical difficulty was due to the fact that New- 
foundland had passed an act which prohibited its own 
subjects from engaging on American vessels. Ameri- 
can captains were then hiring Newfoundlanders out- 
side the three-mile limit, making the act of no effect. 
Thus, said Sir Robert, “the real case on which the 
question turns,” and to which the answer of the tri- 
bunal must be given, was whether, by the treaty, 
Newfoundland could pass such a law. The question 
resolved itself, argued Sir Robert, into this: “Does the 
treaty entitle the United States to say that no law 
should be passed by Newfoundland preventing New- 
foundlanders from engaging in United States fishing 
vessels?” 

In Counter Case and printed Argument the United 
States had denied in unambiguous terms any inten- 
tion to discuss the rights of Newfoundland over her 
own subjects. But every effort to turn the issue to- 
ward this «impasse, and to reinforce an interpretation 
which rendered the position of the United States ri- 
diculous, was made in the British argument. Much de- 
pended upon whether Mr. Elder was able to erase the 
impression so far made and to convince the tribunal 
that the only question to answer was the inclusive one 
of the right of United States vessels to engage non- 
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inhabitants generally as employees. It was essential 
that he succeed in this because the question in its gen- 
eral form required an unequivocal answer. Whether 
captains of American vessels could employ non- 
inhabitants of the United States to fish for them led 
straight on to the vital point of whether, as we 
claimed, the treaty granted to the United States a 
commercial right to carry on the industry of fishing, 
or whether it merely granted to each individual in- 
habitant of the United States the right to go out and 
fish for himself. 
Mr. Elder said: 


The point is, however, that this right, under the 
treaty, resides in the United States, and that the in- 
habitants, as such, and in their own proper persons, 
cannot exercise the privilege. They must derive that 
right from the United States. An American on board 
a Norwegian vessel, or a French or Spanish vessel, is 
not entitled to fish under this treaty. A vessel of one 
of these countries, Norway, for instance, with a crew 
largely composed of Americans, cannot sail up into 
those waters and say: “We have Americans on board 
this vessel; they have the right to fish over the side of 
this vessel for us, and we to carry their catch to Nor- 
way.” Instantly that right would be challenged. And 
who could intervene? Certainly not the United States, 
because the United States had never authorized a 
Norwegian vessel to exercise the privileges accorded 
to the United States. Clearly Norway could not, be- 
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cause Norway would have no treaty relations on that 
subject with Great Britain. We must have a step in- 
tervening before we reach the inhabitants of the 
United States, and that is the authorization by the 
United States of the right to exercise the liberty. 


By a long series of citations he established that the 
composite character of fishing crews was an ancient 
and well-established fact, and that the negotiations of 
the Treaty of 1818 clearly understood the fishing 
spoken of in the treaty to be a fishing business. After 
citing two famous English cases, he argued that noth- 
ing is clearer in our law than that fishing for profit 
may be done by a man’s servants. 

He then summarized his long argument in question 
Two in this way: 


Question Two relates solely to non-inhabitancy as 
the criterion of inclusion or exclusion from the Ameri- 
can fishing crew upon a vessel entitled to exercise the 
treaty right. In other words, the question is whether 
the owner of a vessel, which is to exercise the treaty 
right, is excluded from employing a person who lacks 
the qualification or status of being an inhabitant of 
the United States. If the lack of that qualification or 
status excludes an owner from employing, the whole 
matter is disposed of. If, on the other hand, the lack 
of that qualification or status does not exclude the 
owner from employing such a person, there might still 
remain any number of reasons other than the lack of 
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that qualification which may interfere with such em- 
ployment, or may interfere with or prevent special 
classes of people, not inhabitants of the United 
States, from accepting the employment offered by 
American owners. If an employment of any of the 
persons who are subjected to such prohibition is un- 
lawful, it is not because the Treaty of 1818 does not 
permit the American owner to employ such persons, 
but because some statute forbids such persons to ac- 
cept the employment. 

Question Two relates solely to the owner’s right 
under the Treaty of 1818 to employ non-inhabitants, 
not at all to particular non-inhabitants’ disqualifica- 
tion by the laws of their own countries to accept em- 
ployment. No question is submitted to the tribunal 
regarding any of those other possible reasons, and no 
answer which the tribunal can make to this question 
can apply to any of those possible reasons. 


Mr. Elder then took up several points in questions 
Three and Four. These dealt with the requirement of 
report and entry and the payment of harbor dues at 
Newfoundland ports by American fishing vessels. 
Senator Turner had made the main argument for the 
United States on these questions. There were, how- 
ever, a few additional facts and arguments which it 
was decided should be presented to the court by Mr. 
Elder. 

His next question was number Six. Question Six 
was a dangerous one to the United States. If the de- 


296 THE LIFE OF SAMUEL J. ELDER 


cision were to go against us, the issue would be fatal 
to certain of our fishing interests. The question, how- 
ever, was feeble in logic and feebly argued by Great 
Britain. But the political party in Newfoundland, 
headed by Sir Robert Bond, who was responsible for 
the question, had refused to agree to any arbitration 
whatever, unless it was included. And Bond’s party, 
although defeated in the recent elections, was still 
capable of making trouble if the issue were not 
squarely met. A weak argument or a contemptuous 
one, though victorious, would have stirred his party to 
anger and to action. 

One of the measures taken by this sanguine and 
vigorous gentleman, Sir Robert Bond, to coerce the 
United States Senate to revise its policy on the tariff, 
was to make a discovery of his own as to the “real” 
meaning of the treaty. The treaty, he discovered, 
did not allow the United States fishermen to fish in 
the “bays, harbours and creeks” of southern New- 
foundland. They had fished there for ninety years, 
but now they were to be excluded. The foundation 
for his new claim was that the treaty enumerated 
“coasts, bays, harbours, and creeks’ in granting 
rights on the Labrador, but used only the one word 
“coast” when granting rights in the treaty waters of 
Newfoundland. By ingenious, vindictive and self- 
interested reasoning he advanced the theory that 
therefore the “bays, harbours and creeks” of the New- 
foundland shores were not within American treaty 
rights. It was in these bays of southern Newfound- 
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land that our fishermen caught their bait. A valuable 
winter herring fishery had also grown up there. Sir 
Robert intended to force the United States out of 
this new industry. At his instigation Newfoundland 
was also preparing to ask the United States to pay a 
large indemnity, should the decision sustain this inter- 
pretation. The Bond Government had announced that 
the next move in its program was to forbid the sale of 
bait to Americans by any resident of the colony. It 
was a clear move toward the elimination of our fish- 
ermen from Newfoundland waters. 

Sir Edward Morris, the new premier of New- 
foundland, was one of the counsel for Great Britain. 
Throughout the summer he sat in that Hall of 
Knights listening to counsel of two great nations dis- 
cuss the affairs of his little country. He had been the 
attorney general in the Bond administration. He was 
officially responsible for some of the very acts which 
the United States was challenging. Was not the man- 
ner with which we dealt with that question, whether 
our argument rankled or soothed, angered or con- 
vinced, of infinite importance to the temper of the 
new administration? Would he have a dignified and 
insurmountable argument to which to refer the party 
out of power, or would he, a little embittered himself, 
be half inclined to join his political rival in opposing a 
too disdainful adversary? Undoubtedly the concilia- 
tion of our neighbor Newfoundland by treating her 
vagaries without scorn, and with reason, was as im- 
portant to the United States as was the nominal vic- 
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tory by court decision. Mr. Elder did not censure or 
rail, as he might have done; he was never harsh or 
gloating or sarcastic, as he might have been. There 
was more than the absence of these qualities. He al- 
lowed himself a play of humorous appreciation at the 
squeeze British counsel had got themselves into in be- 
ing forced to sustain this question, but he praised their 
loyalty to a British colony. He presented the question 
with a light touch, but answered it with serious argu- 
ment. He did not hesitate to reveal the weakness and 
fallibility of his opponent’s argument, but he always 
drew the sting. 
Mr. Elder’s first reference to it follows: 


We have to deal with many ancient questions in 
this case; questions of great historic interest; ques- 
tions that have engaged the best minds of the two 
countries in all these intervening years, but this is not 
an ancient question; it is hardly out of its swaddling 
clothes; and we can but hope that its swaddling 
clothes will prove its shroud. . . . The British Gov- 
ernment, neither before, nor then, nor up until the 
framing of this Arbitration, presented or discussed 
any such questions as that; and one cannot but ad- 
mire the loyalty and courage with which our friends 
of the British, Canadian and Newfoundland Bar have 
presented that contention here. 

I trust they will be the first to forgive me for saying 
that it seemed to me their position was something 
like that of General Marston, of our State of New 
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Hampshire, a most distinguished and admirable law- 
yer, who was engaged to prosecute a case in some por- 
tion of which his legal judgment did not give him con- 
fidence, but his associates were so insistent that the 
question should be presented, that he did present it. 
. . . It happened to come before a newly appointed 
judge, who afterwards became the distinguished 
Chief Justice of New Hampshire, Chief Justice Car- 
penter, known, I am confident, to two members of this 
tribunal. General Marston made the best and most 
admirable presentation of the question he could pos- 
sibly make, and at some pause in his oratory the judge 
said: “I suppose, General Marston, there is no man 
in the State of New Hampshire who knows better 
than you do that that is not law.” “Yes, yes, yes,” re- 
plied Marston, “but I could not tell what view your 
Honor might take of it.” 


Mr. Elder’s argument for question Six established 
the significance of the use of the plural “coasts” when 
joined with “bays, creeks and harbours,” and the sin- 
gular “coast” when used alone, thus intending to in- 
clude all the sinuosities of the shore; it showed that as 
we had been specifically asked by the British negotia- 
tors to limit our right by renouncing privileges in the 
rivers of the southern coast, this could only have 
meant that we were expected to fish in the bays and 
harbors; it cited illustrations of the use of the word 
“coast” where it clearly meant to include all indenta- 
tions; it described one situation after another which 


300 THE LIFE OF SAMUEL J. ELDER 


had arisen in diplomatic negotiations during the 
ninety years which had passed, when “it would have 
been an opportune time, if it had then been thought 
of,” for the British Government to have suggested 
that our fishermen be advised not to fish in the “bays, 
harbours and creeks” of the treaty coast. He con- 
cluded his argument by describing three “manifest 
absurdities” which resulted from this ingenious inter- 
pretation. The first was that by it the United States 
neither got these bays, nor yet renounced them, and he 
cited a “golden rule” of Lord KEsher’s whereby it is 
wise to assume “that when a testator has executed a 
will in solemn form, he did not intend to make it a 
solemn farce.” The second absurdity was that if the 
United States fishermen had no right to fish in the 
bays, neither had they the right of shelter in a storm, 
for the right of shelter was expressly granted for the 
bays and harbors of the non-treaty coast. The third 
absurdity was that although they were allowed by the 
treaty to dry and cure fish on the shores of these 
bays, yet they must not fish in the waters of these 
bays. 

Question Seven, like question Two, turned upon 
the meaning of the question itself. Again Great 
Britain tried to adopt an interpretation which the 
United States could not defend. The British claim 
was that United States vessels could not have com- 
mercial privileges, for none were given by the treaty. 
The position was cleverly and forcefully sustained by 
British counsel. 
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Mr. Elder could ridicule an idea and he did ridicule 
this: 


Their contention is that the United States has ac- 
tually brought a question here which a child could 
answer—brought a fishing treaty here, and asked this 
tribunal if it could find commercial privileges in it— 
when the United States did not claim any commercial 
privileges under it. These two great countries bring- 
ing this question across the seas, would almost lead 
one to quote the old line: Parturiunt montes, nascetur 
ridiculus mus. These two great mountains, Great 
Britain and the United States, in the pains of child- 
birth bring forth a little mouse like this, and lay it on 
the table before this tribunal. 


The real issue, argued Mr. Elder, was whether a 
fishing vessel authorized to trade was deprived of its 
right to trade by anything in the fishing treaty of 
1818. The practical side of this question to the United 
States was of great importance, because competition 
and wages no longer make it profitable to send an 
empty boat to Newfoundland. She must take a cargo, 
discharge it and then proceed to fish. 


IV 
Mr. Evver’s address was concluded at the afternoon 
session of July 22. He had been speaking for two and 
one-half days. Following him the Attorney General 
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of Great Britain, Sir William Robson, closed the case 
for Canada and Newfoundland. On August 2 Mr. 
Root began in the afternoon. It was his task to reply 
to Sir William Robson, to sum up the presentation of 
every one of the issues and to present the alternative 
proposal, that a method be set out whereby the United 
States might have a voice in the discussion of hostile 
legislation. Mr. Elder had been taking voluminous 
notes on the speeches made by counsel on both sides, - 
but this is what appears in his memorandum book 
after the opening by Mr. Root: “I was too fascinated 
to take notes. It seemed like getting out of an open 
boat in mid-ocean onto an ocean liner and being as- 
sured of getting to port. As was said of Chief Justice 
Marshall during one of Webster’s arguments, Dr. 
Lammasch drank in every word as a babe does its 
mother’s milk.” 

Mr. Root closed on the twelfth day of August. On 
his conclusion President Lammasch delivered a clos- 
ing benediction. It summarizes the effort and spirit of 
those two months. It is here quoted in part: 


Gentlemen: 

There is a noble custom prevailing among the mem- 
bers of the bar in Anglo-Saxon countries to address 
one another as friends, even if they represent the ad- 
verse parties of a litigation. So counsel on one side 
and on the other have done in this international pro- 
ceeding. So much the more it may be my privilege, in 
the name of the tribunal, to address counsel on both 
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sides as our friends and to thank you for all the 
friendly assistance you have lent us during these 
weeks and months. You have led us through the maze 
of a hundred years of diplomatic correspondence, 
through the jungle of entangled statutes, through the 
dark forest of almost metaphysical problems, in which 
it was sometimes difficult to see our path, up to the 
summit of the mountain, where we hope we may see 
the problem we have to deal with in the light of truth 
and of justice. I thank you all for the most valuable 
assistance we have had from your speeches, for the 
courtesy you have shown us and especially for the 
courtesy you have shown to one another. I am sure 
that the chivalrous spirit in which you have treated the 
grave controversies existing between your countries 
will facilitate us to come to a just and happy solution 
of them. 


Mr. Elder wrote in his diary: ‘““Mr. Root closed at 
3:15. President Lammasch thanks counsel and the 
riot is over.” Thus the litigants were dismissed, while 
for one month longer the five judges toiled over the 
“Award.” The Americans were worn out; how it was 
with British counsel we did not know, but for the 
counsel for the United States, it was as hard-fought a 
case as any one of them had ever known. Immediately 
on the close of the sessions my father with his three 
daughters left for Germany. At Heidelberg we de- 
cided to rest for a week. From there we went to Ober- 
ammergau and Switzerland. At Lucerne, on Septem- 
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ber 8, came the telegram saying that the tribunal was 
ready to deliver the “Award.” My father left us the 
next morning. He arrived at The Hague on Septem- 
ber 6 and the following morning, at ten o’clock, the 
court convened with closed doors. The Secretary 
General of the Tribunal, Baron baci van Ver- 
duynen, read the long decision. 

There was never anything phlegmatic about my fa- 
ther as he awaited the result of a hard-fought case. As 
soon as this last session of the tribunal was dismissed, 
he telegraphed to us at Lucerne, and next day wrote 
the following letter: 


The Hague, September 8, 1910. 
Dear children, 

. L ought to have written to you last night after 
telegraphing, but I simply couldn’t with the orchestra 
playing American national airs and the rush of con- 
gratulations and the effort to realize the extent of the 
victory. I was unable to sit at a table or hold a pen 
to paper. This forenoon I have been dictating a full 
statement for the New England papers and now for 
you. As Wellington said after Waterloo “It was a 
notable victory.” Although nominally we lost num- 
bers One and Five, the recommendations of the tri- 
bunal, which must be adopted by Great Britain give 
us all that we ever asked practically. And as for me 
I have been getting all the congratulations a man can 
stand. All my questions were won—not by reason of 
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my argument—but as Dr. Drago said “by reason of 
the happy hand.” Judge Gray said “We gave you 
everything.” 

It does not seem that we shall be detained. Senator 
Turner leaves tonight and the boys are packing the 
office for return to the State Department. It is all 
over and we have won. The first 28 pages of the opin- 
ion were against us knocking over the doctrine of 
international servitudes and then came the closing 
paragraphs saying that in view of the admissions of 
Great Britain during the argument and so forth, the 
decision of reasonableness of regulations could not be 
left to it—but must if the United States objected—go 
to an impartial tribunal for adjudication. After that it 
was clear sailing until Baron Michiels reached num- 
ber Five. Here we were thrown down again and then 
came the recommendation as to 10 mile bays instead 
of 6 which was all we claimed—and we understand 
Great Britain will consent to that. It can hardly help 
it for the Award is so worded that “what is a bay?” is 
still open and to get anything definite the recommen- 
dation must be accepted. And then Six and Seven 
were all our way. I ought to have said that dear Dr. 
Drago dissented on number Five and wrote a beauti- 
ful opinion that the United States ought to have had 
the decision squarely instead of by a recommenda- 


Lioness < 


The following day he wrote again: 
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The Hague, September 9, 1910 
. . . Weare still dazed by the greatness of the vic- 
tory. The British papers are putting the best foot for- 
ward and claiming a victory at least in part. They will 
make the most of the saving of the British sovereignty 
but as Sir William said to me, “We have saved our 
sovereignty but we can’t exercise it.” Very likely I 

wrote that before. I can’t remember anything. . . . 
The sky looks clear and I may go down to Paris on 
Sunday and be there to meet you. We do not antici- 
pate any move by Great Britain and we shall make 
none. We are too happy and well satisfied. I have got 
off my interview for the Globe and Transcript which 
worked out quite well. Mr. Shuman cables Hurrah 
Great victory Atlantic Conference rejoices. Affec- 

tionate greetings. . . . Am feeling very well... . 
Lovingly, | 
Dap 


A Fisheries Commission was appointed according 
to the recommendation of the tribunal, But, amazing 
as it may seem, it has never functioned. Since 1910 
there has never been the slightest need to pass upon 
the “reasonableness” of Newfoundland’s regulations. 


CHAPTER XV 
A CITIZEN IN PEACE AND WAR 


“Inside the court house at Worcester is an inscrip- 
tion written by Senator Hoar, ‘Here speaketh the 
conscience of the state, restraining individual will” I 
hope the time is not far distant when we shall find 
over the magnificent building erected by Andrew 
Carnegie at The Hague the inscription, ‘Here speak- 
eth the conscience of the world restraining even sov- 
ereign will.’ ” 


Mr. Elder in a speech on “An International Court” 
December, 1914. 


I 


NE might meditate long upon the fate which, 
() four years before the outbreak of the War, 

had granted to Mr. Elder an experience so 
potent for future illustration as his connection with 
the Fisheries Case in 1910. When President Taft pro- 
posed his Arbitration Treaties in 1911, Mr. Elder 
threw himself with energy into the task of presenting 
the story of this “lawsuit,” as he liked to call it, as a 
proof of the practicability of international arbitra- 
tion. The slogan of the day was “justiciable.” The 
prolonged history of disagreement and the irritating 
incidents which led to the Fisheries Arbitration were 
such as to illustrate what national issues could be 
made subject to the jurisdiction of a court of nations, 
and, if international morale were strong enough, could 
be regarded as justiciable even in the face of national 
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pride and anger. From the time when these Arbitra- 
tion Treaties were proposed, Mr. Elder made the 
speech on the Fisheries Case, which he had been called 
on to deliver over and over again, into an exposition of 
the feasibility of international arbitration. After the 
return from The Hague he had called it, “The Fish- 
eries Case” and “Experiences at The Hague.” Now, 
included in the more general subject, it was called 
“An Object Lesson in International Arbitration” or 
by other titles which indicated the shifting emphasis 
from the mere relating of the story of an international 
lawsuit to the pleading of the case for an international 
court. 

After the Fisheries Arbitration, there was, both in 
the United States and abroad, a difference of opinion 
as to the character of the “Award.” Was it a compro- 
mise, or a judicial decision? Severe criticism of its 
non-juridical character had come from a distinguished 
French publicist, who was supported by some of the 
international lawyers of the United States. In No- 
vember, 1911, Mr. Elder made an address at the Con- 
ference of the American Society for the Judicial Set- 
tlement of International Disputes, which was held 
that year in Cincinnati, Ohio. He took as his subject, 
“Judicial Determination in Recent International 
Awards.” 

In this address he first reviewed some of the earlier 
decisions made by the Hague Court and then pro- 
ceeded to the defense of the decision in the North At- 
lantic Fisheries Arbitration, saying: 
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The decisions of the Hague Tribunal should be 
read just as the great body of decisions, English and 
American, federal and state, are read. They must not 
be read with a microscope. And we must not let our 
partisanship influence our judgment. . . . Some of 
the most potent and far-reaching decisions have been 
the subject of criticism. Marshall was criticised and 
the Supreme Court in our day has been criticised. But 
shortcomings in the court do not justify the decrying 
of an entire system as hopelessly defective. 

This would indeed be a world of contradictions if 
that decision was not juridical after the ten weeks of 
argument and the volumes of citation and quotation 
from legal lore. For instance, the United States on 
a single point—that of international servitudes— 
quoted, in extenso, three hundred and forty-five 
pages from thirty-seven jurists and writers on inter- 
national law. English decisions and American deci- 
sions, both federal and state, were used by both sides 
with the lavishness of the brief in a patent case. At the 
very last moment Great Britain produced and cited 
under “question Two” a case from the Supreme Court 
of Oregon, by which it was contended the course of 
the common law seemed to have been turned awry. If 
the decision was not juridical it certainly was not the 
fault of counsel who delved deep in the mines of ad- 
judged cases. 


In December, 1911, he delivered an address on the 
Arbitration Treaties in Augusta, Maine. After point- 
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ing out the advance which had been made in willing- 
ness to submit national issues to arbitration he 
pleaded that the new treaties, then held up in the Sen- 
ate because they were supposed to infringe upon the 
rights of that body, be ratified. 

Under the treaties a commission was to determine 
the justiciability of questions before they were sub- 
mitted to arbitration, and of this commission Mr. | 
Elder said: 


Its deliberations will be removed . . . from the 
dread of jingo vengeance. It will hear both sides as 
nations on the verge of war never do. Its deliberations 
may be postponed at the option of either party “until 
the expiration of a year” after the formal request for 
its organization. You cannot force nations into war if 
they have a year in which to cool off. You cannot de- 
stroy men by the thousands and tens of thousands and 
turn industry into devastation, and “brand white 
agony in women’s faces” if you have time to think, 
and learn the facts and hear the judgment of sound 
men. 


His disappointment was great when the treaties, 
through the influence of Roosevelt and Senator 
Lodge, were defeated, but his confidence in their 
eventual realization and in the necessity for them did 
not wane. 

In 1913 he delivered the address before the gradu- 
ating class of the Yale Law School. His subject was 
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“Progress toward International Accord.” This was 
published in the Yale Law Journal for November and 
was reprinted in a pamphlet which had a wide circula- 
tion. His theme was the economic interdependence of 
nations which made a world court inevitable. He con- 
cluded with a defense of the defeated treaties—asking 
what was meant by “vital interests” and “national 
honor.” “Much or little according to the temper of the 
moment,” was his reply. “It matters not that the pro- 
posal for the moment failed. The proposal itself and 
its reception erected new monuments to the accord 
of nations.” 


II 


Dvurine this period the Panama tolls question had 
been foremost in the minds of many Americans. We 
had passed the act exempting our coastwise trading 
vessels from the payment of tolls and there was im- 
mediately much talk here and abroad about our right 
to do so. Mr. Elder’s opinion on this national issue, his 
championship of it, the courage, diplomacy and intel- 
lectual vigor with which he handled it, furnish another 
illustration of his character and quality as a citizen. 
In January, 1914, he was invited to address the Cana- 
dian Club at Ottawa, and he decided to make our 
right to exempt our coastwise vessels from Panama 
tolls the subject of his speech. At the banquet there 
was gathered a very distinguished audience—Prime 
Minister Borden, half a dozen cabinet ministers and 
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leading lawyers and statesmen of Canada, Sir Charles 
Fitzpatrick presiding. Criticism of the United States 
had become bitter and the group of men before him 
represented an almost unbroken front of opposition 
to the view he was to present to them. He was not 
there, he began, to make any attempt to convince 
them that the United States was right. He proposed 
to do only one thing. He was going to try to show 
them that the United States honestly believed its own 
case. 
Mr. Elder continued: 


The case is not a feigned case, a trumped-up case, 
but is one which has sound argument and much his- 
tory back of it; because, after all, which of us is right 
and which of us is wrong is important enough, but a 
much more important thing is that the British people 
and the Canadian people, on the one hand, and the 
American people on the other should approach this 
and all other questions in a spirit of fairness, in a 
spirit of confidence that the other side is presenting 
views it believes in and that neither side is trying to 

“put it over” the other. The vice of situations like this 
is in the exaggerated, exasperated state of feeling that 
comes out of the discussion. . . . It does harm for our 
people on our side of the line to say and to feel that 
the contention of Great Britain is unjust, unfair, an 
outrage for them to say, ‘““Why, we have spent four 
hundred millions of money, and more, on this canal, 
not a dollar of which are we ever to get back, and we are 


A CITIZEN IN PEACE AND WAR 313 


charging less tolls than the Suez Canal tolls and yet 
Great Britain attempts to dictate to us that we must 
charge our own people for its use”; for our people to 
say and feel that this contention is an after-thought of 
Great Britain, that it is an attempt, after this enor- 
mous expenditure, to twist two phrases in a treaty into 
a prohibition. It is these things that do harm. They do 
more harm than the whole question amounts to. . . . 
And on the other hand, gentlemen, if you will pardon 
me for saying it, it does harm for you to say that our 
position is a Yankee trick; that we are attempting to 
get out of a treaty that we made in good faith; that we 
are talking about peace and arbitration, all the time 
urging them upon the world, and then ignoring trea- 
ties ourselves. It is these things that do harm. And it is 
for this reason, gentlemen, that I am venturing to talk 
this question over with you. 

I have no sanction from home—no sanction and no 
responsibility whatever. I am in the delightful posi- 
tion of a man whose party is overwhelmingly out of 
power and who cannot by the slightest suspicion be 
supposed to speak with any responsibility whatever— 
one who attempts to express no other ideas than his 
own and who intends, so far as possible, to express 
those ideas without controversy and without argu- 
ment. But I have a sanction, and that is what Lord 
Haldane said at Montreal last summer at the meeting 
of the American Bar Association, striking that ring- 
ing note which must become ever more and more in- 
sistent among Anglo-Saxon peoples, that there ought 


314 THE LIFE OF SAMUEL J. ELDER 


to be accord between them; that there ought to be that 
higher sense of justice and fair play that comes out of 
the centuries of common experience and common law. 


After acknowledging that opinion upon the 
Panama tolls question was by no means unanimous in 
the United States itself, he presented the history of 
the treaties and the strong case for the United States - 
which that history built up. He introduced many of 
the “‘hair-drawn technicalities of lawyers,” for which, 
so Mr. Burton Hendrick says, Ambassador Page’s 
contempt was so profound. Yet the stenographic rec- 
ord of his presentation is not hard reading, it is not 
dry, it is a story, a vivid story of a great achievement. 
In the course of the narration, he had said that if for 
any reason the tolls charged seemed unjust they 
would be subject to “consideration and adjustment” 
“under an arbitration.” 


Then he added: 


And now that I have used the word “arbitration” 
let me digress just for a single instant to say that I 
thoroughly and heartily believe that if the British 
Foreign Office desires it, the United States ought to 
arbitrate the interpretation of that treaty. I have no 
patience with any one of the excuses or explanations, 
possibly technically sound, against an arbitration. 
People say, “We must arbitrate before a prejudiced 
court”; that every other nation in the world is inter- 
ested in having a decision against us. Well, if we have 
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bound ourselves to do that, we have got to do it even 
if we lose the case. The principle of arbitration itself 
is more important than the question of tolls. 


This statement was received by the Canadians with 
great applause. In a letter to his daughters Mr. Elder 
afterwards confided that “the speech went. They 
cheered all the way through and cheered so long at the 
end that I finally had to get up again.” 

When at length, at the call of President Wilson, it 
was evident that the act would have to be repealed, 
Mr. Elder did not surrender his position, although he 
believed that repeal was, in view of existing condi- 
tions, the only possible choice. 

In November, 1912, he had been elected president 
of the Boston City Club, a club of thirty-five hundred 
members. During his term of office the present club 
building had been erected, he himself turning the first 
shovelful of earth, while ex-President Taft laid the 
corner-stone. Mr. Elder declined a unanimous reélec- 
tion to a second term and after the expiration of his 
first year was given a complimentary dinner and re- 
ception at the Club. The Panama Tolls Exemption 
Act was the subject of his farewell address, a long and 
technical discussion. He would not have had the cour- 
age to impose upon his audience so dry a subject, he 
said, “were it not for a single fact, that . . . there has 
been constant reiteration of the statement that the 
United States . . . have been guilty of a national dis- 
honor. Every conceivable term of opprobrium has 
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been applied to our country and our legislators and to 
every man who dared to say our country was right.” 
Before this audience of the prominent jurists, legisla- 
tors and citizens of Massachusetts he drove home his 
conviction, “We have been guilty of no dishonor.” 

And in a letter of protest to the Boston Herald, 
which had been supporting the opposite view, he car- 
ried the conflict to a new level: 


The real dishonor in this matter [he wrote] is that 
we ignored for upwards of a year Great Britain’s 
proposal of arbitration. It was received December 7, 
1912, too late for the Taft Administration to deal 
with, but was the unfinished business of Mr. Bryan’s 
régime and should have been taken up instanter, in- 
stead of which it was allowed to slumber for nearly a 
year longer, and then the President is forced to ask 
Congress to repeal the exemption. . . . I do not be- 
lieve we should have lost in arbitration, even before a 
wholly prejudiced tribunal, but if so, we should have 
gone down fighting for our rights, instead of backing 
down. 


In May, 1914, Mr. Elder had so identified himself 
with the movement for arbitration that he was elected 
president of the Massachusetts Peace Society. A 
week after his election he did a very characteristic 
thing. He sold valuable stock which he held in a com- 
pany manufacturing military equipment. The act was 
done, not to relieve his own conscience, but because he 
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did not wish to give any cause of offense to others— 
“excellent and conscientious people’—whose opin- 
ions might differ from his. 


III 


From 1910 on my father kept a Line-A-Day book. 
Perhaps selections from it here and there through the 
year of 1914 may portray in fleeting incident the 
progress of his life as he passed through that fatal 
year: 


January 4. Sixty-Fourth birthday. “Coming on.” 

March 18. Council of Bar Association as to proposal 
to create a Commission to report on entire judicial 
system of state. 

March 30. Trying to raise some funds for Yale 
“Bowl.” $215,000 needed for its completion. 

April 21. Vera Cruz occupied by American troops. 

April 23. My portrait presented to Boston City Club. 
Banquet. Sam McCall presided and Herbert Par- 
ker made a great speech. There were several other 
good ones. I spoke at end on Panama Tolls. Three 
warships out this afternoon. 

April 27 Spoke at Peace Meeting Faneuil Hall. 

June 1 Elected President of Y. M. C. A. Law 
School. 

June 5 To Pittsfield. Berkshire Congregational Club. 
Spoke for an hour on Peace. Night at Senator 
Crane’s. 
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August 4, England has declared war on Germany the 
greatest of wars seems inevitable. Nothing else is 
read or talked of. Germany seems to have brought 
on a far greater conflict than she intended. 

August 17 Hot and muggy during day and glorious 
thunder storm in evening. On the piazza we made 
believe we were being chased by a German cruiser 
and some British vessels crossed our bow and en- 
gaged the German in a tremendous battle which fi- 
nally died away to the southard. 

August 27 Dr. Mann approves my proposal for 
a War Protest Sunday in all Massachusetts 
Churches. Am writing to various people. 

August 28. War news desperately depressing. British 
troops said by Germany to be surrounded. 

August 80 Lord Kitchener’s statement of British 
forces in France is very reassuring. 

September 13 Mass Meeting on Boston Common 
(8,000 to 10,000) on Peace. Sam Bushnell went 
with me. I spoke. 

October 4. Peace Meeting at Trinity Church, Boston, 
immense audience. Bishop Lawrence, Dr. George 
A. Gordon and I were the speakers. 

October 13. Unitarian Club. Hotel Somerset. Presi- 
dent Eliot and I were the speakers. Lessons of the 
War. 

October 17. To Fall River, dinner New England 
Federation of Harvard Clubs. Great time at din- 
ner. 

November 4. Republican sweep over country. Demo- 
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cratic majority in Congress cut from 150 to 33. 
Great grief everywhere over McCall’s defeat. 

November 15. Mass Meeting at Faneuil Hall. Her- 
bert Parker and I were the speakers. The War 
against War. 


The League to Enforce Peace was organized in 
Philadelphia in Independence Hall on June 15, 1915. 
Mr. Elder was invited to attend the organization 
meeting, but was unable to do so. He was elected a 
member of the permanent Executive Committee of 
the American society. He made many speeches on the 
League that spring and fall and by 1916 refused to 
speak at all unless he might choose this as his subject. 
The inaugural meeting of the Boston Branch of the 
League was held at Symphony Hall on the eighth of 
March, 1916. President Lowell of Harvard presided. 
The speakers were Mr. Taft, Mr. John A. Sullivan, 
Mr. Herbert Parker and Mr. Elder. The night 
brought a tremendous blizzard, yet when eight o’clock 
came Symphony Hall was packed with three thou- 
sand men and women, and a thousand more were in 
the storm-driven streets outside, so that an overflow 
meeting was organized in Jordan Hall. Mr. Elder, 
following Mr. Taft, was the second speaker. 

He said in part: 


President Lowell has spoken of me as a man of 
peace. The last man who made that observation said 
also that I was one of those who put the “‘fist’’ into 
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pacifist. But how do you account for a director in 
peace societies, and a trustee of the World Peace 
Foundation, standing for a League to Enforce 
Peace, which means a league to fight, if necessary, for 
peace? The answer is in the mind of every one of you 
—that the only way to secure peace in the present po- 
sition of the world is to enforce it. Over and over 
again people say to you, “Why didn’t the Hague Tri- © 
bunal prevent this war? What is the use of the peace 
movement?” Well, now I want to tell you why the 
Hague Tribunal did not prevent the war, why it did 
not, and cannot now, be of service in bringing this stu- 
pendous conflict to a close. The Permanent Court at 
The Hague, as it is called, has only a voluntary juris- 
diction. In 1899 and again in 1907 the nations—forty- 
four of them the last time—were not then prepared to 
go beyond that and agree to refer all disputes between 
them to an arbitral court. They could not be brought 
to that position. The Hague Tribunal then had only, 
as I said, purely voluntary jurisdiction. It consisted 
of a list of judges, not more than four from any one 
nation, and of a clerk’s office, and that was all. When 
any nations were prepared to arbitrate a question, the 
court was ready to hear them. The nations were to 
select the judges from the list of judges and follow 
the court’s procedure except as they varied it by 
agreement. 

The trouble then with the Hague Court was that 
there was no power to compel nations to come before 
it. This League proposes to go one step further 
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forward, and to induce the nations which sign this con- 
vention that is proposed, to agree that any nation sig- 
natory to the agreement which goes to war and com- 
mits hostile acts against another signatory, without 
first submitting its case to the court or to the tribunal, 
shall face all the other nations in arms. It is believed, 
that agreement will be a deterrent of the highest order 
against the beginning of hostilities, because the nation 
guilty of doing so is the one against which the others 
must make attack... . 

We are not attempting to chase a rainbow or attain 
the impossible. But we do believe that it will be pos- 
sible at the end of this war to secure the adherence of 
ten or twelve nations to an agreement that they will 
not fight again with each other until they have told in 
the presence of the world what their case is, and until 
they have heard the case of the other side and its argu- 
ments. It [the League] proposes to put an end for all 
time to forty-eight hour ultimatums. It does not in- 
tend that again the striking of the clock in some cathe- 
dral tower shall be the signal for a deluge of blood. 


IV 
During the years after his return from The Hague 
Mr. Elder shouldered heavy professional responsi- 
bilities. He was retained by the Boston and Albany 
Railroad, the Gorton-Pew Fisheries Company, the 
United Shoe Machinery Company, by a New York 
law firm in defense of directors of the New Haven 
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Railroad and by many other important clients in mat- 
ters which concerned public policies of the Common- 
wealth and nation. Legislative work, jury trials in- 
volving immense sums of money, and arguments be- 
fore the Supreme Court characterize the professional 
history of these years. 'There was never any slacken- 
ing of his mental powers. He seemed, rather, to in- 
crease in skill and force in the handling of his work. 

Mr. Elder had earlier been offered a position on the 
Superior Bench of Massachusetts, but he had refused 
it, feeling that he lacked the necessary legal learning. 
In the fall of 1910 President Taft offered him an ap- 
pointment on the Commerce Court at Washington, 
and he declined with great reluctance, writing to Mr. 
Taft: 


Boston, December 17, 1910 
Dear Mr. President, 

I hope Mr. Lodge and Mr. McCall made you very 
sure of my sincere regret that I could not go on the 
Commerce Court, and of my appreciation of the com- 
pliment you did me in offering the position. I have 
never been good for much on the books, and late years 
have been forced to favor my eyes to the extent of 
having authorities, exhibits and records examined for 
me and boiled down before I take them up. I do not 
feel that I could do well in a judicial position anyway, 
and certainly not with so serious a limitation on my 
power of work. Besides that I am afraid I must con- 
fess to some laziness and to the feeling that I had 
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learned the old job here fairly well and had not the 
courage to undertake to learn a new one. It seemed a 
good deal like a baseball player trying to learn cricket 
in his old age, or like Blondin’s famous expression “I 
can walk a tight-rope, but I cannot keep a hotel.” . . . 
Always devotedly yours, 
Sam’. J. ELDER. 


In October, 1913, Mr. Elder had received an honor 
which meant more to him than any other of the later 
years. He was elected president of the Boston Bar 
Association, serving for three years. This was a 
crowning recognition of the place he had won for him- 
self in his profession. Yet, to one who has followed the 
progress of his life thoughtfully, and through many 
years of careful study of its records, there stands out 
an even higher reward, clearly perceived, though so 
dimly transcribed here. 

What a strange misconception, a humble one too, 
lawyers have of their own lives! They do not dream 
how imperishable some of their most routine tasks 
might become, could they be fingered out of the past 
and told in their true light of intrinsic merit and mys- 
tery. How dramatic is the life of a lawyer! How in- 
timately, how profoundly he may share and guide the 
happiness and sorrows of his community! In the midst 
of its routine, my father lived to the full this drama of 
the lawyer’s life. The impetuous flood tides of his 
sympathies swept again and again into the lives of his 
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clients, so often afterwards his friends, and gave him 
the sense of sharing the lives about him. 
I have tasted your bread and salt, 
I have drunk your water and wine, 
The deaths ye have died I have watched beside, 
And the lives ye have lived were mine. 

I venture to believe that the life of a lawyer of gen- 
erous and democratic mind is truer to such an identity ~ 
of interests between himself and his community than 
that of many priests, physicians, statesmen or educa- 
tors. The straggling groups of weary people who, 
many an evening, passed slowly through our hallway 
to our father’s study and who came out again, chat- 
ting, laughing, rejuvenated with an air of “life is 
good, after all,” testify to what I mean. 


V 


TurovucHout the fall of 1917 he was very tired. In 
spite of it he would not relieve himself of the incessant 
demands upon him created by the War. There was 
the dinner to the Japanese Mission, the breakfast at 
the Copley Plaza to the Premier of New South 
Wales, the talk in the Winchester Town Hall to the 
men from the encampment at Ayer, the Liberty Loan 
campaign, the War Camp Fund, the addresses on the 
League to Enforce Peace. In December he was ap- 
pointed Chairman of Legal Advisory Board Thirty 
for the district of Winchester and Arlington. The 
Board met nearly every evening for a month, and al- 
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though he wrote to one of his daughters on his sixty- 
eighth birthday that he could “Knee up the broad 
aisle like a coupé horse and dance into the pulpit like 
a young colt,” he put down in his diary that the year 
1917 had found him “in poor shape for trial or any 
work.” 

Tuesday morning, J anuary 22, 1918, Mr. Elder 
drove from his home in Winchester to the East Cam- 
bridge Court House. On the way he felt ill, but recov- 
ered. He went into the Probate Court and arranged 
for a special administration for an estate about which 
a contest was pending in the courts. As he was leaving 
the Court House he again began to feel seriously ill, 
but took his clients in his car to'the North Station. He 
then told the chauffeur to drive to the Massachusetts 
General Hospital, where his daughter Frances was 
working in one of the clinics. Arriving there he sent 
for her. When she reached the car he said to her, 
“Take me home.” She saw instantly that he was very 
ill and would not be able to go so far. She got a doctor 
and they brought him into the hospital. In a half-hour 
he had died from angina pectoris. 

The funeral was held in the Winchester Congrega- 
tional Church, Sunday afternoon, January 27, 1918. 
Mr. Charles T. Gallagher wrote of it in a letter to 
Mr. Charles H. Taylor: 


Dear General, 
Many good men asked after you Sunday at Sam’s 
funeral at Winchester; you were named as a pall- 
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bearer and they missed you. I am glad you are better 
of your trouble and all are glad to see you out again. 

By the way, if you and I and Sam had arranged 
and ordered it I don’t believe we could have had a 
service more to our satisfaction than that one; we used 
to joke about dear Joe White singing at our funerals 
by contract, “two songs and a third if there was an en- 
core,” and dear old Joe left us first. Now Sam has . 
gone and I am gratified that the last word would have 
been to his liking. 

First, the day was an ideal winter day; cold to be 
sure but bright and sunny, clear and crisp, no melting 
snow or moisture in the air; then the church at Win- 
chester, located on the “Village Green” facing all the 
activities and developments of the town that Sam saw 
grow in forty years, and of which, like the church it- 
self, he formed a large part. 

. . . The service as a whole, General, was so satis- 
factory; I don’t know who the one genius was, but 
Miss Frances Elder was responsible for the ’Cello 
and Violin from the Symphony Orchestra which with 
the organ in its magnificence seemed to “float the flat- 
tered soul into a dreamless rest,” as "Gene Field puts 
it in a different application. It was music of a Heay- 
enly order; nothing more appropriate could have been 
arranged; for the dullest mind who knows nothing of 
music could not fail to be transported with the strains 
from the “Messiah” and Gounod’s “St. Cecilia,” . . . 
while the themes of Bach and Beethoven were simply 
exquisite; the hushed stillness of that packed church, 
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unbroken by the usual coughing of a winter day, or 
other sound than the symphony of the musical service; 
—Sam would have been entranced with it, though he 
knew nothing of music. . 

The minister—a young man to be Sam’s pastor— 
Rev. Dr. Chidley, is a Dartmouth man, in College 
with my son Morrill the Lieutenant (who was there 
at the service by the way,) and his reading and render- 
ing of the Scriptures and burial service were unusual 
in their clearness and impressiveness; he made the 
meaning clear and he threw his voice across to the or- 
ganist and every one between them could hear dis- 
tinctly; his voice was clear and incisive, and his sin- 
cerity of manner carried conviction. 

And then Sam’s old college-mate, that magnificent 
specimen of manhood, Rev. Dr. Samuel C. Bushnell 
of Arlington, the warm personal friend “even as you 
and I,” who read a tribute that you have seen pub- 
lished, concise yet comprehensive, covering the best 
and all of Sam’s personality, a beautiful sequel to that 
masterly characterization by that other Yale man, 
Ex-President Taft, who on learning of the death 
wrote from his heart those sentences so clean-cut and 
crisp, that nothing was left to say except the common- 
place and unimportant; so with Sam Bushnell, when 
he was through a sigh went up from every man of “I 
thank you” and every man then loved him, as they did 
Sam Elder. 

But like the Feast of Cana “the best is reserved for 
the last.” You know we joked about Joe White’s 
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singing at our grave. But when Tom Proctor and 
Billy Kellen, and George Wigglesworth, and others 
of his old friends at the Curtis where we met together, 
thirty odd of us for thirty odd years, used to sing our 
opening hymn of “Ecce quam bonum” “Behold how 
good and how pleasant it is” &c. Sam would say, 
“That’s fine enough to be sung at a funeral, and I'd 
like to have you fellows sing over me.” He never 
meant it and we never thought it, but it was a sweet 
compliment in its pleasantry; and when as a climax 
and culmination of this last service, that had risen on 
heights as it progressed, the Minister gave out that 
grand old hymn of “Alford,” “Ten thousand times 
ten thousand,” with its “Tis finished, all is finished,” 
and closing the first verse with, “Fling open wide the 
golden gates and let the victors in,” it seemed as 
though ten thousand voices joined in the congrega- 
tional singing; to me it seemed as though, “An angel 
choir struck all their harps of gold.” And I looked 
to the other end of the bearers’ pew and there was 
Sam’s old partner Thomas W. Proctor; and he at 
one end and I at the other of a line of eight close 
friends each of whom could touch his casket, we were 
singing this hymn at Sam’s funeral; and beyond in the 
church was the Curtis Club with William V. Kellen, 
Arthur Lord, C. B. Southard and who not, who had 
sung with Sam one hundred times before, all singing 
at Sam’s funeral. 
General—I thank God for putting into some- 

body’s head to arrange that service, for that hymn 
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saved many a manly eye from bursting its pent-up 
grief, and gave a chance for utterance in song; and 
such singing it was! from the heart and soul! 

Well! General! 

“The silver cord is loosed, the golden bow] is bro- 
ken; 

“The dust has returned to the earth as it was, and 
the spirit has returned to God who gave it.” 

I won’t characterize; you knew him, as I did, and 
quiet thought and meditation is our debt to him now. 
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PROCEEDINGS 


OF THE BAR OF THE CITY OF BOSTON AND 
THE SUPREME JUDICIAL COURT OF THE 
COMMONWEALTH OF MASSACHUSETTS 


SPECIAL session of the Supreme Judicial 
A Court for Suffolk County was held in the 
Full Bench court room on Saturday, Feb- 
ruary 8, 1919, at eleven o’clock in the forenoon, Mr. 
Justice Braley presiding. The meeting was very 
largely attended, every seat in the court room being 
occupied by justices of the Supreme, Superior and 
Land Courts, members of the Bar and others. The 
aisle and doorways were crowded with those unable to 
obtain seats. Alfred Hemenway, Esq., Chairman of 
the Committee appointed by the Bar Association of 
the City of Boston to prepare a memorial upon the 
death of the late Mr. Samuel J. Elder, presented this 
memorial to the Court. Remarks were made by Hon. 
William Howard Taft, Robert M. Morse, Esq., 
Hon. Samuel W. McCall, Mr. Justice William C. 
Wait, and Thomas W. Proctor and Samuel L. Pow- 
ers, Esquires. The Court then accepted the memorial 
and responded, and directed that the memorial be en- 
tered upon the records of the court. 
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MEMORIAL PRESENTED TO THE SUPREME COURT 
BY THE BAR ASSOCIATION OF THE 
CITY OF BOSTON 


Samuel James Elder was born in Hope, Rhode 
Island, January 4, 1850, the son of James and Debo- 
rah (Keen) Elder. A few months after his birth, his 
father, a sea captain, met a sudden death in New 
York harbor and his education began under circum- - 
stances that have been characterized as “the best edu- 
cation in the world; that got struggling to get a 
living.” His mother removed to Lawrence, Massachu- 
setts, where he earned his living, partly as a newsboy, 
and even then during the Civil War, as he modestly 
confessed shortly before his death, used part of his 
earnings in buying a $50 Government Bond. 

He prepared for college in Lawrence. His theme 
on graduating from the high school was “The Disci- 
pline of Necessity.” A college course having been 
made possible by the bequest of an uncle in Baltimore 
for whom he was named and who appreciated his in- 
dustry and ambition, he entered Yale College, from 
which he was graduated in 1873. In college he won 
prizes in debate and was active in athletics, playing 
upon the baseball nine and also on the first Yale foot- 
ball team. 

He was there, as always, a social favorite and was 
a member of leading societies. After his graduation he 
began the study of law at Columbia University in 
New York City, but his course was interrupted by ill 
health and, coming to Boston, he entered the office of 
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Morse and Hardy. He was admitted to the Suffolk 
Bar June 26, 1875, and later formed the partnership 
of Hardy, Elder and Proctor, this association con- 
tinuing until the appointment of Mr. Hardy to a 
judgeship. Mr. Proctor entered the district attor- 
ney’s office and Mr. Elder practiced alone until in 
1891 he formed a partnership with William C. Wait 
and in 1893 Edmund A. Whitman was added to the 
firm. This partnership continued until the appoint- 
ment of Mr. Wait as a justice of the Superior Court, 
and the firm continued as Elder and Whitman until 
the admission of H. Ware Barnum, when the firm be- 
came Elder, Whitman and Barnum until Mr. Bar- 
num retired to become assistant attorney general, 
when the name of Elder and Whitman was resumed. 

He was married May 10, 1876, to Lilla S. Thomas 
and four daughters and a son were born to them. 

His learning was ample, but the law of today and 
its possible improvement was more interesting to him 
than its black letter learning. Principles were more 
than precedents. The living present was more to him 
than the dead past. 

He was essentially a trial lawyer and his success as 
such was due in part to his insight into human nature, 
his sympathetic understanding of the workings of the 
mind of the average Juryman and a persuasiveness of 
speech that won verdicts. His predilection was for ac- 
tive practice and he declined appointments to the Su- 
perior Court and an offer from President Taft of a 
position on the newly established Commerce Court. 
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His association with fellow members of the Bar was 
always pleasant. Whatever the professional relation, 
whether with or against him, at the conclusion of the 
matter the feeling was kindlier for the association. As 
he neither predicted nor exulted in a victory, so he 
never explained a defeat. While his conduct of a case 
might be strenuous, it never exceeded the bounds of 
respect for the rights and feelings of others, and while. 
no client’s interest suffered at his hands, opposing 
counsel could feel no resentment at his treatment. It 
was not an infrequent occurrence for an opponent’s 
witness to thank him for the courtesy shown in a 
searching cross-examination. 

Few have a wider professional experience. It is a 
sufficient assurance of his standing as a lawyer that in 
1910 in the North Atlantic Fisheries Arbitration he 
was selected by President Roosevelt as one of the 
senior counsel to represent the United States before 
the Hague Tribunal. Preparation of this celebrated 
case took many months of continuous and assiduous 
labor. The actual trial consumed ten weeks. Of the 
seven matters in controversy, five were argued by Mr. 
Elder and two by the Honorable Elihu Root, and it is 
no disparagement of the distinguished services of the 
latter that the points upon which the United States 
was successful were presented by Mr. Elder. England 
was represented by the flower of its great bar. Five 
of the counsel were or had been attorneys general 
somewhere in the Empire and others had been 
knighted for their attamments. All were experienced 


MEMORIAL EXERCISES 335 


in international law and especially familiar with the 
fisheries question. Looking upon that picture of the 
tribunal in session, now hanging in the “Hall of 
Knights,” one is impressed with the handful of 
Americans pitted against the eminent array of op- 
posing counsel. They were few but fit. 

Incessant as were the demands of an active prac- 
tice, he yet found time for service to his profession in 
other directions. He was appointed by the Supreme 
Judicial Court a member of the Board of Bar Exam- 
iners for Suffolk County and served on that board 
for a number of years. He served on various com- 
mittees of the Massachusetts Bar Association and of 
the Boston Bar Association, and what he felt to be the 
crowning honor of his professional career was his elec- 
tion as president of that body in 1913. 

His sense of professional honor and of the dignity 
of his profession was of the highest and his brethren 
of the Bar sought his counsel in important matters. 
Charitable in his judgments, he had in full measure 
what has been called the New England conscience. 

He gave especial attention to the improvement of 
the law of copyright and was engaged in many no- 
table cases where the rights of distinguished authors 
were involved. The rights of the author appealed to 
his sense of justice and he gave many hours of gratui- 
tous labor to their cases. It was his fortune to be called 
to Washington in 1891 when the question of interna- 
tional copyright was being pressed upon Congress, 
and it was a happy suggestion of his that largely fa- 
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cilitated an agreement upon a measure that was at 
that time enacted. 

He had in view the preparation of a much needed 
book on American copyright and spent much time in 
its preparation, but the pressure of professional du- 
ties compelled him to leave it an unfinished work. His 
studies, however, embodied in an address before the 
Maine State Bar Association on “Our Archaic Copy- - 
right Laws,” received a wide reading and did much to 
stimulate the interest which led to the revision and 
simplification of the copyright statute. In the discus- 
sion and conferences over this bill, he took an active 
part. It was in recognition of this public service that 
his Alma Mater conferred upon him the degree of 
LL.D. in 1908 upon the thirty-fifth anniversary of 
the graduation of his class. 

In politics he was a consistent Republican and was 
president of the Republican Club of Massachusetts in 
1911-1912. He was a frequent and much sought cam- 
paign speaker, although he repeatedly declined public 
office either by election or appointment. He served in 
the Massachusetts House of Representatives in 1885. 
In the legislature he was a diligent and valuable mem- 
ber. In the committee room his counsel was wise, and 
in debate on the floor of the House he was forceful. He 
was a delegate to the Republican National Conven- 
tion in 1908. He was frequently employed to appear 
before committees of the Legislature of Massachu- 
setts upon many important public questions and was 
present at the Republican National Convention in 
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1912, appearing before the Committee on Credentials 
as counsel for those who favored the renomination of 
Mr. Taft. 

His experience at The Hague stimulated his inter- 
est in peace which led to his election as president of the 
Massachusetts Peace Society and to membership in 
the Board of Trustees of the World’s Peace Founda- 
tion, as well as to his activity in the formation of the 
League to Enforce Peace, of which he was an officer. 

He was interested in the cause of education and 
was one of the trustees of the Worcester Academy 
and the American College for Girls in Constantino- 
ple, and was president of the Board of Trustees of 
the evening law school connected with the Boston 
Young Men’s Christian Association. 

He never lost his interest in his Alma Mater and 
her athletic activities. He was president of the Yale 
Club of Boston and was rarely absent from any gath- 
ering, whether athletic or otherwise, where Yale in- 
terests were involved. 

His early association with the sea (in spite of sev- 
eral shipwrecks) and the lure of friendly companion- 
ship led him to take many ocean journeys to Europe 
or the tropic seas, but his home life, in which he took 
great delight, and the pleasure of entertaining and 
instructing his fellowmen at various gatherings were 
his main recreations. Almost always he had some seri- 
ous message but it was enlivened with amusing anec- 
dotes that emphasized and impressed his point. He 
~was known as a charming teller of stories. He was; 
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but in his public addresses his stories always had the 
“merit of illustration.” 

His most striking characteristic was the spirit of 
friendliness that pervaded his nature. His intimate 
associates and chance acquaintances alike looked upon 
him as a friend. Rank and station made no difference 
in his unfailing courtesy. His greeting was as cordial 
and sympathetic to the man who performed a menial - 
service for him as to the justices of the court before 
whom he practiced. All alike referred to him affec- 
tionately as “Sam” Elder, and yet there was nothing 
in him that bred familiarity or detracted from the dig- 
nity of his presence and bearing. It was this blending 
of characteristics that brought him the presidency of 
the Boston City Club. 

One may say of his death what he himself said at 
the memorial meeting of another member of our Bar: 
“Tt seems as if it were a removal of sunshine, with its 
warmth and kindliness as well as its strength and 
fruitfulness.” 

He was a generous host and a delightful guest. 

His ambition was not selfish. For him the best was 
not too good. He had an unfaltering faith in a divine 
government of human affairs. He believed in his 
church and humbly knelt at its altar. 

There was no gall in his nature. His keen sense 
of humor made all his paths pleasant. In this unquiet 
world his life was peaceful. Successful in his profes- 
sion, of his abundance he gave with a generous hand 
and a more generous heart. 
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He was public spirited. A graceful speaker, he 
adorned many a banquet. On the platform and in con- 
ventions he was forceful and eloquent. In the court- 
room he was dignified and persuasive. 

He did not take himself too seriously. He loved 
travel and sport. He belonged to no caste—all man- 
kind were his brothers. 

With advancing years life did not grow stale. He 
seemed always young. His presence was genial. He 
believed in men and men believed in him. He was an 
ideal friend, loyal and helpful. He had no enemies. 

Our words are not idle. Such a man was he whose 
memory we are honoring. 

He was fortunate in his life, fortunate in his death, 
and fortunate above all in that sweet memory which 
will outlive all eulogy. 

ALFRED HEMENWAY 

CHARLES T. GALLAGHER 

Epmunp A. WHITMAN 

TuHos. W. PRrocror 

Sam’.. L. Powers 
Committee. 


REMARKS OF ROBERT M. MORSE 


May it please your Honor: 

Our brother Elder was worthy to rank with the 
long line of illustrious men who have given honor to 
our profession. He was an accomplished lawyer and 
an eloquent, witty and persuasive advocate. His 
preparation and presentation of his cases was thor- 
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ough. He had sound judgment which controlled him 
in the management of the important matters com- 
mitted to his charge and which enabled him in many 
instances to advise and secure wise settlements. He 
was honorable, courteous and considerate and he car- 
ried himself with a buoyancy of spirit which gave a 
charm to his intercourse with others, whether in the 
serious work which engaged most of his time or when - 
he relaxed into lighter moods, for he could relax and 
did relax into lighter moods and was very gay in 
them. He was open to all rational enjoyments. He 
loved the good times of life, and his lively imagination, 
his play of fancy and his never failing fund of apt 
stories and illustrations entertained all the social cir- 
cles in which he was always a welcome guest, as they 
frequently pointed his legal arguments and relieved 
tense situations. As was said of another famous man 
I say of him, he was good to live with, good to work 
with, good to know. 


REMARKS OF SAMUEL W. McCALL 


May it please the Court: 

I feel that I am fitted to do but scant justice to our 
friend’s career at the Bar because I was far less in 
touch with him than most of you when he was making 
his way among you. But a long friendship permitted 
me to know something of the fibre of his mind and 
what is of even greater moment, of the basic elements 
of his character and his outlook upon the world. 

We know that at the Bar he brought knowledge, 
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eloquence, self-mastery, judgment, tact, and that in- 
dustry which is not only the mother of good luck but 
is the mother also of success. We know that he was a 
wise counsellor; that he won verdicts in the law courts 
in cases of difficulty and importance and that he 
achieved distinction in the trial of a great cause before 
the international Bar. He always conducted himself 
with that fidelity to his clients which is not inconsist- 
ent with fidelity to the court and without which the 
trial of a cause is likely to degenerate into an unhal- 
lowed game and the lawyer may make himself an ac- 
complice in order to get or keep what belongs to some- 
body else. 

What was the secret of his power? I think the quali- 
ties to which I have referred and underneath them a 
basic element of humor and good nature. The words 
that he spoke were winged with wit and they found a 
ready entrance into the hearts and into the minds of 
those who heard them. 

I know it is easy to underestimate the effect of this 
lightness, this ready wit, in shaping the judgments of 
men. Sidney Smith wrote to his more serious minded 
brother, “You rise by your gravity; I sink by my 
levity,” and yet there is no question that the words of 
this witty clergyman had a most serious effect, not 
merely when they were spoken, but also upon after 
times. 

Mr. Elder had the rich gift of good-fellowship. He 
had nothing of the fair-weather friend about him, but 
he was true alike in sunshine and in storm and one al- 
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ways felt that he could rely upon him. As has been 
said by brother Hemenway, he had a very limited 
career in politics. He represented for one term his 
town of Winchester and the adjoining town of Ar- 
lington in the legislature. He then retired voluntarily, 
never to hold office again; but he always maintained 
a deep interest in public affairs. He was heard upon 
many political platforms and he always spoke with - 
_ grace and eloquence. He was ever ready to give his 
time to the promotion of good causes and he re- 
sponded to the demands of distant states in the 
Union. He had a most happy outlook upon life. He 
would meet the frowns and favors of fortune with a 
smiling face. He seemed to live according to the ideal 
of the old Greek poet, 
“Not with glory but with peace may the long sum- 
mers find me crowned. . . 
“The fiercely great hath little music on his path.” 
So our brother lived his life. He commanded the 
confidence of an ever widening circle of men and 
women; he won the love of children. He left a world 
full of friends and pleasant memories of what he had 
been and what he had done. And he left also in the 
hearts of those who knew him a deep sense of loneli- 
ness and it still abides. 


REMARKS OF WILLIAM CUSHING WAIT 
May it please your Honor: 
To a college man, most good things seem to come 
from his college or the men he knew there. It may 
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seem strange for a loyal Harvard graduate to thank 
Harvard for giving him the great joy of becoming the 
friend of one of the most whole-souled adherents of 
Yale. 

George H. Eaton of Lawrence, a college classmate 
of mine, long dead but I hope remembered by some of 
you as a faithful and industrious lawyer, brought me 
in contact with Samuel J. Elder. To Eaton I owe it 
that I came to know Mr. Elder. | 

After his first partner, John H. Hardy, had left 
him to go on the Bench, and his next partner, 
Thomas W. Proctor, had gone away to become an 
assistant of District Attorney Stevens, Mr. Elder 
practiced alone for about a year. His work was in- 
creasing rapidly. I occupied an office which had 
formed part of the suite of Hardy, Elder and Proc- 
tor. It was easy for him to make use of me when busi- 
ness pressed, and in 1890 he delighted me by asking 
me to become a partner. You, who knew him, can un- 
derstand the delightful way in which Elder, then rec- 
ognized as a coming leader of the Bar, made it seem 
as if it were he who was gaining by getting the assist- 
ance of an almost unknown young lawyer, and not 
that young lawyer who was gaining by having a 
chance to hitch his all but invisible chariot to a star of 
first magnitude. The younger man knew better. In 
the twelve years of close professional association 
which followed, he realized more and more keenly his 
great fortune. Today he feels unable to express ade- 
quately his appreciation of all that Samuel J. Elder 
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did for him. Yet I shall not overestimate Mr. Elder’s 
worth. 

He was greatly more than a great lawyer. There 
are others here who can speak, from greater experi- 
ence than I, of that great gift he possessed of raising 
to a higher power the capacity of every one who was 
with him, so that when he was gone, one realized that, 
during the period of companionship, one had been 
brighter, more charming, more able, than one had ever 
been before; who can speak of his charm as raconteur; 
of his quality of statesmanship; of his surpassing ex- 
cellence as companion and friend. 

I am going to speak of him as the lawyer. He was a 
great lawyer. I do not mean that to him the law as a 
science was the one object of his devotion; that he 
was greatly learned in its history, widely read in the 
books, deeply studious of its abstractions, a master of 
its philosophy. He was not a Langdell or an Ames; 
nor was he a Shaw or a Webster; yet he was a great 
lawyer. 

He was not, however, of that tribe of great lawyers 
resorted to for aid in evading the law. A man who had 
broken the law could look to him for whatever defense 
there was; a man who feared lest he might violate the 
law could get from him an understanding of what the 
law required; but a man who wanted to be shown how 
to accomplish iniquity without danger of punishment 
could gain nothing from him except a most uncom- 
fortable sense of the contempt in which Elder held 
him. : 
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He understood how to make the right of his client’s 
cause triumphant, and to do it without upholding con- 
tentions which, if sound law, would wreck society and 
jeopardize the well-being of us all. 

He had adequate knowledge of the cases; he was in- 
dustrious to inform himself in the facts and the law 
important to his client; he had the lawyer’s sense of 
what the law must be; he was a master of the law of 
copyrights; and he had a real genius for the trial of 
an issue of fact. He had great intellectual power, keen 
discrimination of values, great power of clear state- 
ment, charm of personality, wit, eloquence, courage. 
He understood how men of all conditions think and 
feel. He could touch their hearts, and vivify their 
brains. He could make them think and feel with him. 
His clients were sure of sound advice. No desire to 
exhibit or to profit by his gifts as a trial lawyer ever 
stood in the way of a wise compromise. All his powers 
he used subject to the restraint of a sensitive con- 
science. Descended from Cameronian ancestors, edu- 
cated in New England and at Yale, religious through- 
out his very being, he never needed a conscious 
reminder that there was an abyss between right and 
wrong. He could not ignore it, if he would. 

He could present forcibly the arguments and the 
facts on which a righteous judgment could be based; 
but he could never throw his full force in favor of 
anything in which he did not honestly believe; and he 
could not believe in what he felt to be wrong. 

There has been no one who embodied more finely 
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that part of the Oath of the Attorney which ranks 
fidelity to the client with fidelity to the court—loyalty 
to the individual with loyalty to the state. To him the 
law was in reality the consensus of sound principles 
and sound sense tested by the conditions of actual liv- 
ing, to be modelled to secure the well-being of the en- 
tire community; and not a mass of dicta and decisions 
to be used to shield one man from deserved punish-. 
ment, and to push another man into undeserved pros- 
perity. 

I recall his pleasure in an incident showing the ap- 
preciation of others for his ability as a trial lawyer. 

Certain persons in New York who had very im- 
portant matters pending in Boston which would de- 
mand jury trial, wrote to a number of lawyers in Bos- 
ton asking advice in regard to the attorneys at this 
Bar best able to handle such a trial, and requesting a 
list of five such men. As the story came to him, his 
name was not placed at the head of any of the lists 
sent in reply, but it was the only name on all the lists. 
The New York men sought him. 

Much of his success as a trial lawyer came from his 
intuitive sense of what was in the mind of the witness. 
He had a wonderful knack of attaining what he hoped 
for, from a witness under cross-examination. Again 
and again sitting by him and knowing thoroughly the 
facts in his possession, I have been amazed at a search- 
ing question to the witness which brought out a fact 
of much importance to our client—yet a fact of which 
Elder had no certain knowledge before the answer 
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gave it. He never, in any trial at which I was present, 
brought out from an opposing witness evidence dam- 
aging to his client. It was never safe for his opponent 
to leave to Elder’s cross-examination to develop what 
that opponent wanted to have appear. In my twelve 
years of association with him in the preparation of 
cases I never knew him to suggest a bit of testimony 
to a witness. Fertile as was his mind, and wide as was 
his experience, his rule was inflexible that the story of 
the witness must be the knowledge of that witness un- 
inspired by the suggestion of counsel. 

He was nervous and anxious while a case was on 
trial, and he did not at once cease caring for it when 
the verdict came. Adverse decisions troubled him. Yet 
he never failed to appreciate that, while it was of su- 
preme importance to everyone that every fact and 
every rule of law favorable to the client should appear 
and be made the most of, it was not of supreme im- 
portance to anyone except the client and his lawyer 
that the client should win. 

He was a man to be admired and loved. We do well 
to ask this court to preserve our memorial of him, in 
the hope that we may gain added enthusiasm for his 
profession, and that those who come after us may 
profit by his example. 


REMARKS OF SAMUEL L. POWERS 
May it please the Court: 
To the memorial which has been presented I desire 
to add a few words of personal tribute to one who was 
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my companion and friend for nearly forty years. I 
knew brother Elder upon the social rather than the 
professional side of his life. He was a man of most 
charming personality—one who made friends easily 
and retained them to the last. His nature was genial, 
sympathetic and affectionate. He was blessed with a 
most remarkable gift of humor, and his stories told in 
dialects which he had so perfectly mastered will long - 
live in the memory of those who had the pleasure of 
listening to them. The leading characters in the works 
of the English humorists were always before him, and 
in his mind he saw these same characters in the court- 
room and upon the street. While his wit was keen and 
quick he never inflicted a wound. Some years ago at 
his invitation I went with him to New Haven where 
we spent a part of two days at the University. I never 
saw Elder more happy than he was on those days. He 
was living over his college days. The president of the 
college, and his instructors and classmates seemed to 
pass before him in review. It was like the return of 
Tom Brown to Rugby. He lived over his school day 
life. He said to me, with apparent pride, “I have 


29 


something I wish to show you,” and we went to the 
gymnasium, where he pointed out that generous exhi- 
bition of trophies won by the teams of Yale upon so 
many hard-fought fields, in which he had had his part, 
and his face glowed with pride that he had been of 
service in winning athletic honors for his Alma Mater. 


If I were to name the one great characteristic of his 
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life I should say it was loyalty—loyalty to his friends, 
to his clients, to the Court and to his country. 


REMARKS OF THOMAS W. PROCTOR 
May it please the Court: 

For nearly forty years I had the privilege of 
brother Elder’s friendship. He and Judge Hardy 
were my preceptors in the law. They were kind 
enough to associate me with them in their practice, and 
after Judge Hardy was elevated to the bench, brother 
Elder and I went on together until I left him for the 
district attorney’s office. 

While I was with him I assisted him in the trial of 
his cases and afterwards we not infrequently ap- 
peared on opposite sides. During his early years he 
had uncommon maturity of mind and yet he retained 
to the last many of the fresh and charming character- 
istics of youth. 

He was a very industrious man and was not given 
to procrastination. While he was an illustrious lawyer 
he was what is much rarer in our profession, an excel- 
lent business man. He was a wise and safe counsellor, 
but was at his best as an advocate. He was very gifted 
as an advocate and he won well-merited renown. He 
was prepared; he was fearless; he went into a trial 
with a kind of gaiety. Although he was an admirable 
strategist in planning his campaigns, he was a real 
battle captain as well. He had quick decision on a 
stricken field; a temporary check never paralyzed his 
energies—it served to stimulate his mind and he 
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moved on, alert and unruffled. He had a delicious 
sense of humor, but he never used it to another’s hurt. 
In kindliness and courtesy he was no respecter of per- 
sons. In all our varied relations from first to last he 
never said a word to me that he need withdraw or re- 
gret. He was a considerate and generous employer 
and associate; a formidable and resourceful adver- 
sary; a loyal, devoted and affectionate friend. 


REMARKS OF WILLIAM HOWARD TAFT 


May it please your Honor: 

I deem it a privilege that you and the Bar have ex- 
tended to me to speak a word of affectionate regard 
for Sam Elder. 

My memory of Mr. Elder goes back nearly as far 
as that of the gentlemen who have spoken. Mr. Elder 
graduated from Yale a full year before I entered 
Yale. But Yale in those days had small classes as 
compared with those of now-a-days and one made 
more of an impression as an individual on the college 
life. When I came to Yale, Sam Elder was a cher- 
ished tradition. I soon came to know him and soon 
came to love him as everyone must have done who had 
the privilege of his close intimacy. 

I knew of course little from actual experience of 
Mr. Elder’s ability as an advocate and as a lawyer. I 
did have the extreme pleasure of enjoying the laurels 
which he had won in the international tribunal which 
rendered its Judgment during my administration, 
when I came to hear and to know in an official way the 


MEMORIAL EXERCISES 351 


effective representation that he gave to the United 
States in that controversy. I talked with him as a law- 
yer, but I did not have the advantage we lawyers gen- 
erally have with respect to the character of our asso- 
ciates. It helps you to know a man to have to fight him 
every other week. The profession teaches us to carry 
on controversies and struggles and adversary pro- 
ceedings according to the rules of the game, and in 
that regard our practice manifests itself and its bene- 
fit when we compare ours with other professions, 
when members of those professions get at odds. Sam 
Elder had in the finest sense an appreciation of the 
rules that should govern controversies at the Bar. He 
was a student of professional ethics. It was my privi- 
lege to discuss with him rules that should obtain in 
that regard. It happened that I was his guest while he 
was trying a case in which, as I recollect it, the issue 
was how much damage had been done to property by 
the smoke and cinders from locomotives of a railway 
he represented. It had come to him on the day of the 
afternoon I stayed with him, that the jury had visited 
the premises and that he had been advised of the fact 
that some superintendent or foreman had directed 
that the coal in all the locomotives that passed that 
way that day should be selected with reference to the 
full consumption of the carbon. And he talked with 
me about it. He said it presented an awkward situa- 
tion but the only thing he knew to do was to go and 
tell the court and to tell the jury, and so he did. 

I did not know Sam Elder at the Bar, but I knew 
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him enough to know how formidable he could be at the 
Bar. He knew men’s nature. He understood the New 
England jurors, and I confess that I should be con- 
cerned from the beginning to the end of a trial, no 
matter what the case, with Sam on the other side. Not 
that he would resort to any means or device that could 
in the slightest be condemned, but because he was so 
frank, so full of the love of his kind, that he appealed - 
to every man who heard him and made him wish to 
bring in a verdict in his behalf if the case justified it. 

As a lawyer I knew his studious interest in the law, 
but more than that, of course, I cannot say because I 
was neither on the Bench nor at the Bar where he won 
his reputation. 

As a citizen I think I do know what Sam Elder 
was. Without political ambition he had an intense 
sense of public responsibility. He felt for his commu- 
nity; he felt for his state; he felt for the United States 
a sense that he himself was responsible in some degree 
for what happened and therefore that upon him fell 
the burden of doing what he could in his way without 
holding office to help the general welfare. And so it 
was that he took part in so many different public ac- 
tivities. As I look back upon his life I must think that 
with his capacity for interesting audiences, with his 
sincere public interest, enthusiasm and earnestness, 
he must have been subject to calls that consumed his 
time beyond his strength and quite beyond any con- 
tribution that he was obliged or ought to have made. 

He was a Republican—an earnest Republican. He 
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believed that the government of a Republic must be 
carried on by parties, that parties are the instrumen- 
talities by which the public opinion may organize it- 
self and give effect to the public will. But he was no 
hide-bound Republican. He sought for nothing for 
himself, so that what he did was to determine the duty 
of the party to the public and his duty to the public 
and so to the party. 

Now, as a man, Sam Elder belonged to a class of 
sound philosophers. I have heard with keen interest 
these eloquent descriptions of his character. Every one 
has commented on what all who knew him appreciated 
highly—his sense of humor. I do not mean to say that 
a sense of humor is wholly a sense of proportion, as to 
things and events and men, but I do mean to say that 
a man who has a sense of humor ordinarily has a sense 
of proportion in regard to those things. Sam bore out 
that assertion. He had intensely the genius of com- 
mon sense; it squared with his sense of humor. He had 
dramatic power. I heard him and doubtless those who 
hear me have heard him tell the story of the Arch- 
bishop of Canterbury as he met or was supposed to 
meet the Archbishop on the London bus. His humor 
chimed in with his treatment of others and his cour- 
tesy. Men are of two classes, one (and we get it from 
our Anglo-Saxon ancestors) has a theory that you 
have to be rigid, abrupt and not altogether regardful 
of those with whom you are, in discharging your con- 
scientious duty to tell them of their faults. Now that 
was not Sam’s idea of life. He had something of the 
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Latin philosophy which I think is sounder. Life is 
made up of a lot of little things; it is not always the 
grandstand play and the exhibition of rigid virtues 
that cut and hurt in their expression. He believed that 
he helped the world not by giving up his views and 
opinions and principles, but he thought it was not nec- 
essary always to give a day of judgment opinion in 
order to make somebody else feel its weight. 

He believed, as I say, in the Latin’s view, that if 
you show interest and sympathy with another you en- 
rich and make his life more cheerful. In a cordial 
greeting to each individual, no matter what his sta- 
tion, you are contributing to his happiness without de- 
tracting from your own and in so doing you are add- 
ing to your own. So it is that wherever a man met 
Sam Elder and came in contact with him, he felt un- 
der obligation to him for being helped by the flavor of 
his presence, the beauty of his courtesy and the human 
element in his nature. He has left a memory so sweet 
that one likes to dwell on it. 


ADDRESS BY THE COURT 
JUSTICE HENRY K. BRALEY 
Gentlemen of the Bar: 

A professional career of nearly forty-three years, 
filled with the multiform activities that distinguished 
the life of Samuel J. Elder, is of itself extraordinary. 
While he gained an international as well as a national 
reputation, to which fitting reference has been made, 
he always was, and loved to remain, a member of our 
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own professional household. When the final summons 
came, the pennon fell where first it flew to the breeze. 

If a great lawyer has been defined as the lawyer 

who wins his cases, our brother’s ability to obtain ver- 
dicts was never doubted. In the trial of cases he was 
brave and generous, and ever extended to his oppo- 
nents the same candor which he demanded for himself. 
Endowed with great quickness of sure comprehen- 
sion, 

“His was the sunny temper where all is strife, 
The simple heart that mocks at worldly wiles, 
Light wit that plays along the calm of life, 

And stirs its limpid surface into smiles.” 


Uniformly courteous and urbane, he was always 
self-possessed and dignified, guarding with zealous 
care the rights of his client which he most cogently 
and effectively presented. In the advocacy of a cause 
he always seemed to possess untiring vitality with an 
inexhaustible flow of humor. In his arguments before 
the Full Court which always were most helpful, the 
facts, no matter how voluminous the record or compli- 
cated the nature of the case, were carefully and accu- 
rately collated; the analysis of the law was full, clear 
and acute, and it was pressed home with a charm and 
purity of style all his own. The more difficult the solu- 
tion of the questions, the more intrepid and resource- 
ful he became. The forensic qualities which made him 
strong and formidable, were force, lucidity, and te- 
nacity of conviction. In conversation he was brilliant 
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and many-sided, full of bright remarks accompanied 
by kindliness and gaiety of spirits. Wherever he came, 
honor and friendship, the cup of which was pressed 
down and running over, ever attended upon him. 
Rarely felicitous were the words with which Yale con- 
ferred upon her son her highest degree: 

“His fertile nature, rare culture, his gentle and un- 
selfish character, his ardor in support of clean and . 
high ambitions, make him one whom it is a delight to 
know, a necessity to love and a privilege to honor.” 

But these honors, gifts and accomplishments, great 
and abundant as they were, are only the setting of a 
dramatic background. The man stands out in distinct 
and bold relief. As a member of the Bar, no matter 
how great the stress of circumstances, he was loyal to 
the ethics of his profession—a profession that has 
stood and still stands for justice, which, as Webster 
said, “is the great interest of man on earth.” As a 
member of the community, he was unswervingly 
faithful to the highest conceptions of good citizenship, 
and in his family life he constantly exemplified the 
love and devotedness which are the sure foundations 
of the home. 

The moral qualities as he well knew are the bedrock 
of character, and his fidelity to religion and to truth 
never wavered, nor did his faith in things to come 
grow shadowy or unsubstantial, as the fleeting years 
passed by. 

The public as well as our profession suffers a ca- 
lamity when such a man in the maturity of his powers 
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and in the fulness of achievement passes beyond our 
ken. But while we mourn, we also rejoice that his 
work and ideals of life abide, not merely in loving con- 
templation but for our inspiration and guidance in 
the days to come. 

In accordance with your request the proceedings of 
today will be entered on the records as a lasting re- 
membrance of the esteem and affection of his breth- 
ren, in which the Court cordially joins. 
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speech, 32; winter of 1867-68 in Minnesota, 32 
Church Work 
joins church in Lawrence, 71; S. S. class in Winchester, 
137; formed a part of church in Winchester, 326 
Deciding on a Profession 
editor, minister, lawyer, or business man? 79-82, 86; ill- 
health complicates problem, 82, 85, 86, 88, 89, 90; enters 
Columbia Law School, 88; fails to get work in New York, 
88; enters law office of Morse and Hardy, Boston, 91; im- 
proving health, 93, 95, 99; becomes a lawyer, 95 
Law Work 
actions of tort: Underhill vs. Lynn and Boston R. R., 188; 
amusing account of defeat in case vs. B. and M. R. R., 
185; case illustrating use of anecdote, 241 
Christian Science and Mary Baker Eddy, legal work for: 
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Elder, Samuel J. (cont.) 


Woodbury vs. Eddy, libel suit, 191; litigation over Eddy 
fortune, 195; People vs. Cole, test case in'N. Y. against 
C. S. practitioner, 198 

Commonwealth vs. Eastman, defense of Harvard instructor 
charged with murder of his brother-in-law, 205-229 

Copley Square litigation and legislation, 187-190 

copyright and playright practice: first playright case, 145; 
theatrical practice, 154, 161-166; work for Boucicault, 
165; Estes and Lauriat vs. General Butler, 166; copy- - 
right cases on Autocrat of the Breakfast Table and Minis- 
ter’s Wooing, 243, 244; securing copyright for Science 
and Health, 195 

democratic political cases, 175; cross-examination in Rourke 
vs. Donovan, 177; “Faneuil Hall vs. Music Hall,’ 179 

North Atlantic Fisheries Arbitration: selected as counsel, 
266; friction leading to arbitration, 267; what the issues 
were, 270; financial reward, 275; S. J. E. writes to C. T. 
Gallagher on possibilities of use of opening case to the 
court, 282; admiration for English style of argument, 
283; S. J. E. begins his argument, 287; concludes, 301; 
decision as reported by S. J. E. in letters to his daughters, 
804, 806; defense of decision as juridical, 308 

Technology-Harvard merger, 237, 256 

Wentworth will case, 235, 237-241; fee in, 241 

Summary 

earliest practice: first appearance in court, 96; helps out 
Mr. Morse, 98; first case, 109; opens first law office, 116; 
first months encouraging, 123; financial struggle, 129, 
139; gaining confidence, 147; “small business,’ 134; two 
pivotal cases, 139 

twelve years at Bar: work for week of March 7, 1887, to 
illustrate work of, 154; effect of service in legislature on 
practice, 152, 154, 159 

twenty-five to thirty years at Bar: pressure of work illus- 
trated by letters to his wife, 233-236; list of his most im- 
portant professional work at this period, 1903-1908, 237 

thirty-five to forty years at Bar, 321 
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Personal and Family Life 

marriage to Lilla Thomas, 129; birth and death of first child, 
129-131; singularly happy marriage, 248; devotion of his 
children, 249, 250; death of his wife, 252; letter to her about 
their happiness, 253; her poem to him, 253; appears always 
youthful, 250; letter to his wife about his failure to appear 
“distinguished,” 251; old self-doubt, 232; camaraderie with 
Irish race, 173 


Points of View 
discusses purposes of his life, 156; his moral standards, 
121; Taft calls him sound philosopher, 358; belief in rights 
of other persons and faiths, 203; his opinion of Mary Baker 
Eddy, 200; how success at the Bar is won, 246 


Professional Methods 
discusses his own professional ability, 155; his method of 
progress described, 159; construction of his speech analyzed 
by Boucicault, 165; argument to jury in Eastman Case an- 
alyzed, 2382; charges for work always comparatively small, 
159, 185, 241; skill in use of illustrative anecdote, 241; in 
cross-examination, 177, 178, 183, 346; faith in hard work, 
246, 247; in good nature, 246; his rigid ethics, 345, 351; 
picture-making character of speech, 188 

Public Service 
work for International Copyright Act, 170; work for re- 
vision of domestic copyright laws, 245; upholds Taft Arbi- 
tration Treaties, 307; upholds Panama Tolls Exemption Act 
before Canadian audience, 311; elected President Boston 
City Club, 815; president Massachusetts Peace Society, 316; 
on Executive Committee League to Enforce Peace, 319; re- 
fuses position on Commerce Court, 322; president Boston 
Bar Association, 323; service during World War, 324 


Republican Party, work for 
first stump speaking, 136; in Massachusetts House of Rep- 
resentatives, 151; chairman State Convention, 1901, 261; 
refuses to contest nomination for Governor, 261; Taft Dele- 


364 


INDEX 


Elder, Samuel J. (cont.) 


gate to Chicago, 262; campaigning in Ohio, 262; counsel be- 
fore Credentials Committee in Chicago, 262; presides Taft 
Farewell Banquet, 263 


Sea, Influence of the 


murder of his father, 2; ships on cousins’ vessels and meets 
disaster, 26; nearly lost on “the Georges,” 52; miseries of 
voyage to P. E. I., 88; severe experience off Newfoundland, 
272; many ocean voyages, 337 


Speeches 


nervousness about early, 104, 127; talent for, discovered, 
136; in constant demand, 256, 260; on Judicial Determina- 
tion in International Awards, 308; on Arbitration treaties, 
309; on Panama Tolls, 312, 815; on Peace, 317; on League 
to Enforce Peace, 319 


Sports 


baseball, 38, 50, 55, 65, 69, 78, 255; football, 56, 57, 58, 65, 
255; tennis enthusiast, 155; golf player, 255 


Stories 


Irish political story, 182; “Schooner Dot” story, 259; three 
stories to bring home force of argument to jury, 241; two 
stories told in Fisheries Arbitration argument, 291, 298 _ 


Yale 


S. J. E. chooses his college, 39; arrival in New Haven, 43; 
chosen president of Gamma Nu, 46; wins Linonia freshman 
prize debate, 50; elected captain freshman baseball team, 51 ; 
begins playing football, 56; wins Linonia sophomore prize 
debate, 60; college reporting, 67; gives up editorship of 
Yale Record, 69; makes the university baseball team, 69; 
wins Literary Gold Medal, 69; loses Townsend Prize, 73; 
as center field in the Harvard-Yale baseball game, 1873, 74; 
Commencement of 1878, 76; continued devotion to, 135; 
could never refuse a Yale man, 255; no charge for law serv- 
ices because of loyalty to Professor Walker, 257; received 
LL.D. from, 258. — 
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Youth 
characteristics as reflected in his mother’s letters, 83; rare 
comradeship with his mother, 36; vacation mackerel fishing 
with Sanders, 52; periods of severe depression and ill- 
health, 61, 69, 70; first meeting with Lilla Thomas, 98, 100; 
letters to Lilla Thomas, 103-106, 116, 126-128; loss of Uncle 
Sam’s patrimony, 107; admitted to Bar, 110; engagement to 
Lilla Thomas, 112. 
Elder and Whitman, 233, 241, 269, 333 
Elder, Wait and Whitman, 173, 175, 333 
Elder, Whitman and Barnum, 269, 333 
Eliot, President Charles W., 169, 172, 318 
Estes, Dana, 139, 141, 142, 148, 144, 149, 157, 168, 169, 170, 
vel 
Estes and Lauriat, 141, 142, 166, 167, 168 
Ewart, John S., 280, 285, 287, 292 


Faneuil Hall 0s. Music Hall, 179 

Field, R. M., 164 

Finlay, The Right Honorable Sir Robert Bannatyne, 273, 275, 
281, 282, 283, 284, 287, 291, 292 

First Congregational Church, Winchester, 136, 157 

Fisheries Arbitration, see Elder, Samuel J., Law Work 

Fitzpatrick, Sir Charles, 279, 286, 290, 312 

Football, see Elder, Samuel J., Sports 

Fox, George L., 187, 157 

Frissell, Hollis B., 56 


Gartiacuer, Charles T., 282, 286, 325, 339 

Gamma Nu, 43, 45, 46, 49, 50, 60, 65 

Gaston, Ex-Governor William, 147 

Ginn, Clara Glover, 98, 101, 124 

Ginn, Edwin, 101 

Glover, George W., 196 

Goddard, Rev. John Calvin, 50, 54, 56, 58, 60, 62, 81, 90 
Golf, S. J. E. as player, 255 
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Gordon, Rev. George A., 318 
Gray, Judge George, 279, 286, 305 
Grogan, Richard H., Jr., 205-214, 217, 218, 222-225, 228 


Hague Tribunal, see Permanent Court at The Hague 

Hardy, John H., 91, 96, 108, 109, 112, 118, 158, 157, 175, 333, 
343, 349 

Hardy, Elder and Proctor, 153, 333, 343 

Harvard College, 39, 40, 41, 51, 74 

Heap, Judge Arnold, 19, 20, 38, 41, 82 

Height of buildings in Copley Square, work for limitation of, 
187-190 

Hemenway, Alfred, 331, 339, 342 

Holmes, Oliver Wendell, 170, 243, 245 

Houghton, Henry O., 170, 171 

House of Representatives, Massachusetts, S. J. E.’s service in, 
151-1538 

Hultman, Eugene C., 256, 257 


INTERNATIONAL Copyright, 168-172 
International Copyright Act, 172 
International Copyright League, 172 
International Copyright Union, 169, 172 
Irish political story as told by S. J. E., 182 
Ives, Stephen B., 82, 143, 144, 147, 149 


Jupees’ salaries, increase of, 237 


Kern, Deborah, see Marble, Deborah 
Knowlton, Hosea M., 221-224 


Lammascu, Professor Heinrich, 265, 279, 280, 302, 308 
Lansing, Robert, 276 

Law work, see Elder, Samuel J., Law Work 

Lawrence, Bishop William, 318 

Lawrence, Massachusetts, 138, 19, 25, 27, 28, 29, 31, 38, 92, 332 
League to Enforce Peace, 319-321, 324 
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Linonia Debating Society, 49, 58 

Lodge, Henry Cabot, 266, 310, 822 
Lohman, A. F. de Savornin, 279, 289, 290 
Lowell, President A. Lawrence, 319 


McCatt, Samuel W., 135, 317, 319, 8322, 331, 840 

Mann, Dr. Alexander, 318 

Marble, Deborah Keen Elder, mother of Samuel J. Elder, 
birth, 15; early hardships, 15; leaves girlhood home, 16; mar- 
riage to Captain Elder, 1; birth of her son, 1; death of her hus- 
band, 2; buys out Pacific Mills boarding house in Lawrence, 
Massachusetts, 13; unusual gentleness towards her son, 20; 
learning poetry, 14; marriage to Ezra Marble in 1860, 24; 
birth of her second son, 24; letters to S. J. E. while he was in 
Minnesota, 33-36; psychic experiences, 37, 38; letters to 
S. J. E. while he was in college, 47-51, 62, 71, 72; died at age 
of eighty-four years, 249 

Marble, Ezra, 24 

Marble, Ezra, Jr., 24, 29, 37, 68, 129 

Massachusetts Peace Society, 316 

Morison, The Honorable Donald, 273 

Morris, The Honorable Sir Edward P., 273, 297 

Morse, George W., 91, 96, 98 

Morse, Robert M., 235, 238, 241, 831, 339 

Morse and Hardy, 91, 96, 108, 333 


Nortu Atlantic Fisheries Arbitration, see Elder, Samuel J., Law 
Work 


Oszorn, Norris G., 255 


Pacxarp, Miss Marcia, 20 

Panama Canal Tolls, 311 

Park, Rev. William E., 40, 71, 80, 86, 93 
Parker, Herbert, 317, 319 

Parker, Horatio, 147 

Peabody, Frederick W., 192, 194 
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Peabody, Henry O., 287 

Permanent Court at The Hague, 308, 320 

Pike, John E., 121 

Pillsbury, Albert E., 188 

Playright practice, see Elder, Samuel J., Law Work 

Political cases, Democratic, see Elder, Samuel J., Law Work 

Politics, see Elder, Samuel J., Republican Party 

Powers, Samuel L., 331, 339, 347 

Proctor, Thomas W., 135, 158, 157, 175, 285, 328, 331, 833, 339, 
343, 849 

Putnam, George Haven, 250 

Putnam, Herbert, 245 


Repusrican Party, S. J. E.’s work for, see Elder, Samuel J., 
Republican Party 

Robson, The Right Honorable Sir William Snowden, 273, 280, 
285, 287, 802, 306 

Roosevelt, Theodore, 2388, 276, 285, 310, 334 

Root, Elihu, 267, 278, 274, 276, 280, 281, 284, 285, 286, 287 
288, 302, 808, 334 

Russ, Augustus, 162, 168, 164 


Sanpers, Charles, 39, 41, 52, 64, 80, 86, 87, 111, 158 

Sanderson, Judge George A., 220, 221 

Saunders, Daniel, 82 

Science and Health, copyright on, 195 

Scott, Dr. James Brown, 269, 275, 276 

Sea, The, see Elder, Samuel J., The Sea 

Seventy-Three, Class of, at Yale, 43, 45, 51, 54, 56, 57, 74, 79, 
236 

Shaw, Lemuel, Life of, by Judge Frederick H. Chase, 160 

Shepard, Frederick, 46, 55, 57, 58 

Sherman, Edgar J., 82 

Shuman, A., 806 

Skillings, David Nelson, 181, 189, 140 

Smith, Wm. Henry, 249, 272 

Speeches, by S. J. E., see Elder, Samuel J., SpeBhie 
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Stories told by S. J. E., see Elder, Samuel J., Stories 
Stowe, Harriet Beecher, 243, 245 
Streeter, General Frank W., 143, 196, 200, 202 


TaRBELL, Frank, 1387 

Taft, William Howard, 255, 262, 268, 265, 266, 307, 315, 319, 
322, 827, 331, 383, 334, 3387, 350 

Taylor, Charles H., 325 

Technology-Harvard Merger, 237, 256 

Tennis enthusiast, see Elder, Samuel J., Sports 

The Hague, Permanent Court at, see Permanent Court at The 
Hague 

Theatrical practice, see Elder, Samuel J., Law Work 

Thomas, Lilla, see Elder, Lilla Thomas 

Turner, Ex-Senator George, 271, 274, 275, 280, 283, 285, 295, 
3805 

Twain, Mark, 154 


Van Verduynen, Baron Michiels, 304, 305 
Vassar College, 101 
Vendome, Hotel, litigation, 140 


Warr, Judge William Cushing, 176, 177, 183, 184, 205, 232, 331, 
333, 342 

Walker, Professor Francis A., 257 

Warren, Charles Beecher, 271, 272, 276, 286, 287 

Wentworth will case, 235, 237, 288-241 

Whitman, Edmund A., 176, 189, 191, 200, 244, 888, 839 

Williams, George Fred, 179, 180, 181 

Wilson, Woodrow, 263, 315 

Winchester, Town of, 16, 130, 155, 249 

Winter, Sir James, 285, 286 

Wolcott, Governor Roger, 181 

Woodbury, Josephine E., 191, 192, 198 

Woodbury vs. Eddy, 191 
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YALE, 
presents opportunities for earning money, 39; Sanders’ opin- 
ion of, 40; he proposes method for deciding its inferiority to 
Harvard, 41; Elder’s undergraduate life at, 48-77; Yale ’73 
defeats Harvard ’78 in freshman ball match, 51; Springfield 
Regatta of 1872, 68; defeated by Harvard in baseball match 
1873, 74; S. J. E. gets points of Harvard nine for men at New 
Haven, 135; Mrs. Elder entertains Ball Nine, 252; S. J. E.’s 
expert knowledge of sports used to benefit, 255; S. J. E. never 
could refuse a Yale man, 255; gives degree of LL.D. to 
S. J. E., 258; S. J. E. delivers address before graduating class 
of Law School, 310; S. J. E. raising funds for Yale Bowl, 317 

Yale Yesterdays, by Clarence Deming, 56 
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